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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘lhe principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Hxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7261) 


In re WINDHAM CREAMERY, INC., AND VALLEY CREAMERY CO., 
Inc. AMA Docket No. 27-139. Decided July 13, 1961. 


Classification—Delivery to a Plant or Purchaser— 
New York Metropolitan District 

The market administrator properly disallowed a claimed Class III exception 
to the basic Class II cream classification with respect to milk which 
was received from producers at petitioners’ plants, moved therefrom 
to a second plant in the form of milk, processed there into cream and 
milk products and delivered to steamships docked at piers in New York 
City for use thereon as the cream and milk products were not delivered 
to a plant or purchaser outside the New York Metropolitan District. 

Distinction in Cream Classification— 
New York Metropolitan District 

The distinction in classification of cream delivered inside and outside the 
New York Metropolitan District constitutes a valid and reasonable ex- 
ercise of administrative discretion. 

Mr. Milton N. Lieberman, of Paterson, New Jersey, and Mr. Edward W. 
Currie, of Matawan, New Jersey, for petitioners. Messrs. George L. 
Kelly and John M. Durbin, for respondent. Mr. Will Rogers, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), involving the con- 
struction and validity of the clasification provisions of Order 
No. 27, as amended (7 CFR 927.1 et seq.), issued under the act 
and regulating the handling of milk in the New York-New 
Jersey marketing area. Petitioners are handlers subject to Order 
No. 27, as amended. Petitioner Windham Creamery, Inc., oper- 
ates a plant in Windham, New York, and petitioner Valley 
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Creamery Co., Inc., operates a plant in South Waverly, Pennsyl- 
vania, both plants being pool plants under the order, that is, 
milk received at the plants is classified, priced and pooled under 
the order. 


Order No. 27, as amended, contains a scheme whereby each 
handler pays for milk subject to regulation under the order at 
class values or prices, differing according to the use he makes 
of such milk, while producers receive a uniform or blend price 
based upon the total value of all milk used by all handers under 
the order. Each handler pays his own producers at the uniform 
price and then, through adjustments with the producer-settle- 
ment fund kept by the market administrator, brings the total he 
has paid to producers up to (by paying into the producer-settle- 


ment fund or down to by receiving money from such fund) the | 


total he is required to pay at class prices. In effect, a handler 
receives from the producer-settlement fund the amount by which 
the value of his milk at the class prices is less than the value 
at the blend price and pays into the producer-settlement fund 
the amount by which the value of his milk at the class prices 
exceeds the value at the blend price. 


The proceeding concerns the reclassification by the market 
administrator for the order of certain milk from Class III to 
Class II. The milk was received from producers at petitioners’ 
plants and left such plants in the form of milk. The milk moved 
during the period April, May and June 1958 from petitioner 
Windham’s plant and during September 1957 from petitioner 
Valley’s plant to the plant of Farmland Dairies, Inc., and Fair- 
lawn Dairies, Inc., in Fairlawn, New Jersey, where it was 
processed into cream and other milk products which were deliv- 
ered to steamships docked at piers in the City of New York. 
Petitioners reported the milk involved as Class III milk on the 
ground that the cream and other milk product had been “deliv- 
ered to a plant or a purchaser outside the New York metropoli- 
tan district.” (7 CFR 927.37(d)(1).) After the usual audit to 
verify petitioners’ reports, the market administrator reclassified 
the milk to Class II, a higher classification, on the basis of the 
form in which it left the Fairlawn, New Jersey, plant because 
the milk products involved were delivered to a purchaser within 
the New York metropolitan district and not outside thereof. (See 
7 CFR 927.37(c).) Petitioners contend that the milk was entitled 
to a Class III classification as it was not consumed within the 
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New York metropolitan district and was only in transit in such 
district. 


An answer to the petition was filed September 4, 1959, by the 
Deputy Administrator, Agricultural Marketing Service. The 
answer upheld the reclassification as in accordance with law and 
the terms of the order. An oral hearing upon the petition was 
held April 29, 1960, in New York, New York, before Will 
Rogers, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture. At the hearing petitioners 
were represented by Milton N. Lieberman, Attorney at Law, 
Paterson, New Jersey, and Edward W. Currie, Attorney at Law, 
Matawan, New Jersey. Respondent was represented by George L. 
Kelly, Office of the General Counsel, United States Department 
of Agriculture. The hearing was recessed to allow the filing of 
an amended petition and an answer thereto. On May 13, 1960, 
petitioners filed an amended petition attacking the validity of 
the classification provisions of Order No. 27 and alleging, in 
part, that such provisions as construed by the market adminis- 
trator were lacking in statutory authority, were not supported 
by adequate findings and were discriminatory, arbitrary and 
capricious. On May 23, 1960, respondent filed an answer to the 
amended petition denying the allegations therein. On June 30, 
1960, the hearing was closed. After the hearing, the parties filed 
briefs. On February 14, 1961, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that the petition be dismissed. Petitioners filed 
exceptions to the hearing examiner’s report and oral argument 
was held before the Judicial Officer June 16, 1961, in Washing- 
ton, D. C. 


FINDINGS OF FACT 


1. Petitioners, Windham Creamery, Inc., and Valley Cream- 
ery Co., Inc., are corporations organized and existing under the 
laws of the States of New York and Pennsylvania, respectively, 
having identical officers and directors and having a place of 
business at 5-01 River Road, Borough of Fairlawn, Bergen 
County, New Jersey. At all times referred to herein, petitioners 
were handlers subject to Order No. 27, as amended, regulating 
the handling of milk in the New York-New Jersey marketing 
area. 


2. Petitioners and Fairlawn Dairies, Inc., are wholly-owned 
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subsidiaries of Farmland Dairies, Inc. Farmland Dairies, Inc., 
and Fairlawn Dairies, Inc., have a plant and their principal 
place of business at 5-01 River Road, Fairlawn, New Jersey. 


3. Windham Creamery, Inc., operates a pool plant in Wind- 
ham, New York, at which, during the period involved herein, it 
received milk from producers and from which it shipped raw 
milk to the plant of Farmland Dairies, Inc., in Fairlawn, New 
Jersey. Such milk received at the Fairlawn, New Jersey, plant 
during the months of April, May and June 1958 was processed 
into the products indicated below and delivered to steamships 
moored or docked at piers located in the City of New York in 
the following amounts: 


April 1958 May 1958 June 1958 
Products Butterfat lbs. B/F lbs. B/F lbs. 
Cream 3,221.58 3,868.76 2,239.59 
Sour Cream 194.55 196.14 109.70 
Buttermilk 46.96 65.90 24.64 


4. Valley Creamery Co., Inc., operates a pool plant in South 
Waverly, Pennsylvania, at which, during the period involved 
herein, it received milk from producers and from which it 
shipped raw milk to the plant of Farmland Dairies, Inc., in Fair- 
lawn, New Jersey. Such milk received at the Fairlawn, New 
Jersey, plant during September 1957 was processed into the 
products indicated below and delivered to steamships moored or 
docked at piers located in the City of New York in the follow- 
ing amounts: 


Products Butterfat pounds 
Buttermilk 13 
Heavy Cream 283 
Light Cream 709 
Sour Cream 73 
Yogurt 1 


5. In their monthly utilization report to the market admin- 
istrator, petitioners reported the milk in issue in Class III, as 
milk the butterfat from which left the Fairlawn, New Jersey, 
plant in the form of cream and the other milk products involved, 
which milk products were delivered to a plant or a purchaser 
outside the New York metropolitan district and remained outside 
such district. After the usual audit to verify handlers’ reports, 
the market administrator reclassified the milk to Class II on the 
basis of the form in which it left the Fairlawn, New Jersey, 
plant. Because of this reclassification, the market administrator 
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assessed charges against Windham Creamery, Inc., in the 
amount of $1,915.78, which this petitioner has not paid. The 
market administrator also assessed charges against Valley 
Creamery Co., Inc., in the amount of $215.20 and deducted such 
amount from Valley’s credit in the producer-settlement fund. 


6. Upon the basis of evidence introduced at a public hearing 
beginning January 24, 1950, in Elmira, New York, pursuant to 
a notice issued December 28, 1949 (14 F.R. 7940), the Assistant 
Administrator, Production and Marketing Administration, issued 
a recommended decision May 16, 1950 (15 F.R. 3064), and time 
was given to file exceptions thereto. A decision by the Secretary 
of Agriculture was issued November 5, 1951, and reads, in part, 
as follows (16 F.R. 11344, 11351-52) : 


6. Treatment under the order of milk delivered to 
docks, ships, warehouses and military establishments. 
The order should be amended so as to make it clear that 
(1) the marketing area, as presently defined includes 
such establishments as military installations occupying 
territory within its boundaries and includes also all 
piers, docks and wharves connected with the land area 
within its boundaries together with crafts moored at 
such piers, docks and wharves; and (2) milk in the 
various forms named in the Class I-A definition is to 
be classified in Class I-A and subject to compensatory 
payments (if from nonpool sources) when it is received 
at a plant located in the marketing area or is received 
in the marketing area at other locations (including 
those named above) by any person including the armed 
forces of the United States, but is not to be classified 
in Class I-A (and not subject to compensatory pay- 
ments) when such milk is not received at a plant in 
the marketing area and is merely moved through the 
marketing area in the course of its handling in transit 
en route to delivery to a plant or a person outside the 
marketing area. Such an amendment involves revision 
of the definitions of marketing area, Classes I-B, I-C 
and III, and provisions of the order identifying the 
milk and which is subject to compensatory payments. 


The proposal considered and the evidence thereon 
submitted at the hearing with reference to treatment 
under the order of milk and milk products delivered 
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to outlets of the type here referred to was for the de- 
clared purpose of providing a basis for amendment 
of the order so as to eliminate questions of interpreta- 
tion resulting from the decision of the Judicial Officer 
in the Ideal Farms case issued on October 10, 1949 
8 A.D. 1119). In that case it was decided, in the par- 
ticular circumstances involved, that compensatory pay- 
ments were not applicable on nonpool milk in the form 
of packaged frozen milk delivered to ships moored at a 
dock in the marketing area from a plant located outside 
the marketing area. Industry representatives contend 
that the decision was contrary, at least in some respects 
to the interpretation previously understood and gener- 
ally accepted in the industry. Specifically, it appears 
that milk delivered to ships at docks connected with 
the land area within the boundaries of the political sub- 
divisions named in the marketing area definition was 
understood to constitute delivery “to a purchaser in 
the marketing area,” regardless of whether such milk 
was for consumption on the ship or as cargo to be trans- 
ported by the ship for consumption at some location 
definitely outside the marketing area. At any rate, 
there appears to be sufficient uncertainty as to how 
existing language of the order should be interpreted 
to justify its clarification. 


Some differences of opinion were expressed by indus- 
try representatives on the question of distinguishing, 
for classification and pricing purposes, between milk 
delivered to ships and other carriers for consumption 
thereon and milk which is merely loaded on to ships 
and other carriers as cargo for delivery elsewhere. Evi- 
dence in the record is in some respects inconclusive as 
to the extent of the jurisdiction of marketing area 
health authorities over milk, in the various forms 
named in the Class I-A definition, which is delivered 
to carriers or to Federal installations or reservations 
within the marketing area. It was established, however, 
that milk delivered to ships for consumption thereon 
and to Federal institutions historically has been sup- 
plied by pool handlers and from processing plants lo- 
cated within the marketing area. Since such plants 
are permitted to handle only milk from approved 
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sources, it follows that milk furnished to ships and 
institutions from marketing area plants can come only 
from approved sources. 


Even though it may not have been definitely estab- 
blished that milk delivered to ships from plants outside 
the marketing area is equally subject to marketing area 
health authority regulations, it appears much more 
logical that such regulations would be applicable to 
so-called commissary milk than to cargo milk. An inde- 
terminable portion of commissary milk can reasonably 
be expected to be consumed while the carrier is moored 
within the legal bounds of the marketing area. That is 
unlikely to be the case, however, with cargo milk espe- 
cially packaged for, and expressly consigned to, a foreign 
or other distant buyer. It is concluded that a reasonable 
basis exists for the classification in Class I-A of milk 
(in the various forms named in the Class I-A defini- 
tion) delivered from out-of-area plants to all types of 
outlets within the marketing area (including ships and 
institutions) except that such milk shipped through 
the marketing area to points outside the marketing 
area wherein the carriers are used as a means of trans- 
portation only, should not be considered to constitute 
a delivery in the marketing area. Such cargo milk, 
therefore, should be classified in I-B or I-C as the case 
may be, and when originating from nonpool sources, 
should not be subject to compensatory payments. To 
classify such cargo milk as Class I-A would constitute an 
inconsistency in the operation of the order since, under 
existing provisions of the order, milk transferred, for 
example, from a railroad car to a motor truck within 
the marketing area in the process of transporting the 
milk to an out-of-area plant or purchaser would be 
classified, if it was pool milk, in Class I-C (or I-B) and 
would not be subject to compensatory payments if it 
was nonpool milk. There appears to be no sound basis 
for a Class I-A classification on other milk consigned to 
and delivered to an out-of-area plant or purchaser 
merely by reason of the fact that one of the carriers 
involved is a ship rather than a motor truck. 


Since it is apparent from the proposal on which the 
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hearing was held and the evidence presented thereon 
that the proposed revision of the order in this connec- 
tion was designed to apply to all products to which 
compensatory payments apply, the findings and con- 
clusions herein specifically set forth relative to Class 
I-A milk are considered to be equally applicable to Class 
II milk. Accordingly the phrase “and remains outside 
the marketing area” presently appearing in the defini- 
tion of Class III milk is revised in the same manner 
and for the same purpose as herein set forth specifi- 
cally in connection with the definition of Classes I-B 
and I-C milk. 


The order amending Order No. 27, as amended, was issued 
by the Secretary of Agriculture December 19, 1951 (16 F.R. 
12851). The amending order reads, in pertinent part, as follows: 


§927.3 Marketing area. “New York metropolitan milk 
marketing area’ (hereinafter called the “marketing 
area’) means all territory within the boundaries of the 
the city of New York, the counties of Nassau, Suffolk 
except Fisher’s Island) and Westchester, all in the state 
of New York together with all piers, docks and wharves 
connected therewith and all crafts moored thereat, and 
including territory within such boundaries which is 
occupied by government (Municipal, State, Federal or 
International) reservations, installations, institutions or 
other establishments. 


* * * 


§927.37. Classes of utilization. Subject to all of the 
conditions set forth in §§927.30 through 927.36, milk 
shall be classified at the plant at which classification 
is to be determined as follows: * * * 


(d) Class II milk shall be all milk the butterfat 
from which leaves or is on hand at the plant in the 
form of cream, sweet or sour, fluid cream products, or 
in the form of cultured or flavored milk drinks con- 
taining less than 3.0 percent or more than 5.0 percent 
of butterfat, unless such cream fluid cream products, or 
cultured or flavored milk drinks are established to have 
been so handled or marketed as to classify such milk in 
some other class named in this section. 
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(e) Class III milk shall be all milk which meets the 
conditions set forth in any one of the following sub- 
paragraphs: 

(1) All milk the butterfat from which leaves or is 
on hand at the plant in the form of cultured or flavored 
milk drinks containing less than 3.0 percent or more than 
5.0 percent of butterfat or in the form of cream, or 
fluid cream products which cream, fluid cream prod- 
ucts, or cultured or flavored milk drinks is delivered 
to a plant or a purchaser outside the marketing area, 
but which at no time (i) is received at a plant in the 
marketing area, or (ii) otherwise enters the marketing 
area except as an incident to its transportation and de- 
livery to a point outside of the marketing area: Pro- 
vided, That use aboard a ship or other carrier shall not 
constitute such delivery. * * * 


8. Upon the basis of evidence introduced at a public hearing 
held at various locations in the States of New York and New 
Jersey during the period June 18, 1956-March 29, 1957, pur- 
suant to notices issued May 18, 1956 (21 F.R. 3527), May 29, 
1956 (21 F.R. 3799) August 29, 1956 (21 F.R. 6680), and Feb. 
ruary 26, 1957 (22 F.R. 1219), the Deputy Administrator, Agri- 
cultural Marketing Service, issued a recommended decision May 
9, 1957 (22 F.R. 3318), and time was given to file exceptions 
thereto. A decision by the Acting Secretary of Agriculture was 
issued June 10, 1957, and reads, in part, as follows (22 F.R. 
4194, 4210): 


4. Fluid cream. Producer proponents of a single 
order proposed that milk used for fluid cream and dis- 
posed of in the present marketing area be classified as 
Class II-A and continue to be priced at the Class II 
level and that milk used for fluid cream and disposed 
of in the areas proposed for regulation in Upstate New 
York and in Northern New Jersey be classified as Class 
II-B and priced at the present Class III level. 


Dealers proposed that the Class II classification in 
Order No. 27 be eliminated and that milk used for fluid 
cream and disposed of in all portions of the area under 
regulation, including the present marketing area, be 
classified as Class III and be priced at the present Class 
IIT level. 
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Northern New Jersey is an “open cream market” 
with applicable health regulations not requiring cream 
to be obtained only from those sources approved as 
sources of milk for fluid use. Accordingly, cream for 
fluid use in Northern New Jersey will be available from 
unregulated sources at open market prices. Prices estab- 
lished by the New Jersey Office of Milk Industry for 
milk used for fluid cream are similar to the Class III 
price under Order No. 27. 


Regulations of the Department of Health of the State 
of New York require that cream for fluid use be ob- 
tained only from sources approved as sources of fluid 
milk. It was proposed, however, that milk used for 
fluid cream in the Upstate area be classified in Class III 
on the basis that (1) the price presently established 
(Class II) for milk for fluid cream is too high even 
in the present marketing area, (2) milk used for fluid 
cream in the Upstate area is presently priced at the 
Class III level, and (3) that a substantial increase in 
the price of fluid cream in the Upstate territory prob- 
ably would result in a substantial reduction in fluid 
cream sales. 


For the year 1955, the Class II price averaged 82.5 
cents higher than the Class III price, and it was esti- 
mated that increasing the price of milk used for fluid 
cream from the Class III to the Class II level would 
result in an increase in the price to consumers of 6 
cents per half pint of heavy cream. 


In 1955, the volume of milk used for fluid cream in 
Upstate New York amounted to 175 million pounds and 
230 million pounds in Northern New Jersey. This is an 
important outlet not only for milk presently regulated 
under the order but also for milk of handlers which are 
presently unregulated, but to most of whom regulation 
for the expanded area will apply. 


The proposed reduction from the Class II to the 
Class III level in the price of milk used for fluid cream 
in the present marketing area was on the basis that 
(1) the Class II price for fluid cream is too high in 
relation to the prices established for milk used for fluid 
cream in other nearby Federally regulated markets, 
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(2) the volume of pool milk used for fluid cream in the 
marketing area had declined substantially during the 
period since the order became effective, and (3) the 
present Class II price encourages consumers to purchase 
available substitutes. 


There is no basis for determining to what extent, if 
any, the sale of fluid cream in the present marketing 
area would increase as a result of reducing to the Class 
III level the price of milk used for that purpose, Con- 
sequently, it is impossible to determine whether the 
increased volume would be sufficient to offset the reduc- 
tion in returns to producers resulting from a reduction 
in the price. The per capita consumption of fluid cream 
in the present marketing area is higher than in most 
other nearby markets. 


It is concluded that, at least for the present, milk 
used for fluid cream (and other uses presently in Class 
II) disposed of outside the present marketing area should 
be priced at the Class III level and that milk used for fluid 
cream disposed of in the present marketing area should 
continue to be priced at the Class II level. The estab- 
lishment of a new classification (Class II-B) as pro- 
posed to give identity to milk used for fluid cream 
outside the present marketing area, as distinguished 
from other Class III uses, is not necessary since vol- 
umes of milk used for fluid cream outside the marketing 
area will continue as at present to be appropriately 
identified in the statistical data published by the market 
administrator. 


9. The order amending Order No. 27, as amended, was issued 
by the Assistant Secretary June 27, 1957 (22 F.R. 4643). The 
amending order reads, in pertinent part, as follows: 


Sec. 927.3 Marketing area. “New York-New Jer- 
sey milk marketing area” (hereinafter called the “mar- 
keting area”) means all of the territory within the 
boundaries of the city of New York, and the counties 
and parts of counties set forth in paragraphs (a) and 
(b) of this section together with all piers, docks and 
wharves connected therewith, and all craft moored 
thereat, and including territory within such boundaries 
which is occupied by Government (Municipal, State, 
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Federal or International) reservations, installations, in- 
stitutions or other establishments, 


(a) The city of New York and counties of Nassau, 
Suffolk (except Fisher’s Island), and Westchester in 
the State of New York (such territory being referred 
to hereinafter as the “New York metropolitan dis- 
wa). * * 

Sec. 927.37 Classes of utilization. Subject to all 
of the conditions set forth in Secs. 927.30 through 
927.36, milk shall be classified at the plant at am 
classification is to be determined as follows: * * 


(c) Class II milk shall be all milk the butterfat 
from which leaves or is on hand at the plant in the | 
form of cream, sweet or sour, half and half, fluid cream 
products, or in the form of cultured or flavored milk 
drinks, containing less than 3.0 percent or more than 
5.0 percent of butterfat, unless such cream, half and 
half, fluid cream products, or cultured or flavored milk 
drinks are established to have been so handled or mar- 
keted as to classify such milk in some other class named 
in this section. 

(d) Class III milk shall be all milk which meets the 
conditions set forth in any one of the following sub- 
paragraphs: 

(1) All milk the butterfat from which leaves or is 
on hand at the plant in the form of cultured or flavored 
milk drinks containing less than 3.0 percent or more 
than 5.0 percent of butterfat or in the form of cream, 
half and half, or fluid cream products which cream, half 
and half, fluid cream products, or cultured or flavored 
milk drinks is delivered to a plant or a purchaser out- 
side the New York metropolitan district. * * * 


CONCLUSIONS 
I 


The controversy and the movement of the cream and other 
milk products are somewhat similar to those involved in In re 
Ideal Farms Dairy Products, Inc., and Ideal Farms, Inc., 8 A.D. 
1119 (1949). It was there held that compensatory payments 
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were not owing to the producer-settlement fund for frozen milk 
moved from New Jersey through the city of New York and 
loaded upon ships docked at piers in or abutting the city of New 
York. The similarity between the two proceedings, however, goes 
no further because of amendments to Order No. 27, as amended, 
subsequent to the Jdeal case and in response thereto. By order 
issued December 19, 1951 (16 F.R. 12851), Order No. 27, as 
amended, was further amended to clarify the extent of the 
marketing area thereunder and the coverage of the order with 
respect to milk and milk products loaded upon ships in New 
York harbor. It was made clear thereby that the marketing area 
included “all piers, docks and wharves connected” with the land 
mass comprising the marketing area and “all crafts moored 
thereat.” Also, as indicated by the decision of the Secretary 
which preceded the issuance of the 1951 amendment, for pur- 
poses of the classification provisions of the order, only milk and 
milk products shipped through the marketing area to points 
outside the marketing area where the carriers are used solely 
as a means of transportation, that is, cargo milk as distinguished 
from commissary milk, would not be considered as delivered in 
the marketing area. Conversely, all other shipments would be 
considered to be so delivered (see Finding of Fact 6). In other 
words, under the 1951 amendment the delivery of milk and milk 
products to a ship moored at a pier apnnected with or in the 
city of New York for use aboard ship as distinguished, for 
example, from the transportation of milk for a foreign pur- 
chaser, constituted a delivery to a purchaser in the marketing 
area.? 


Order No. 27, as amended, was again amended in 1957 to 
enlarge the marketing area greatly (22 F.R. 4643). Piers, docks 
and wharves connected with the original marketing area and 
ships moored thereat continued as part of the new marketing 
area as well as piers, docks and wharves connected with the 


1 The evidence adduced at the hearing preceding the issuance of the 1951 amendment and 
upon which such amendment was based indicated, in part that milk delivered to ships moored 
at docks connected to the then marketing area for consumption thereon historically has 
been supplied by pool handlers, i.e., regulated producer milk; that failure to include such 
disposition under regulation would be unfair to regulated handlers and producers as without 
such protection regulated milk would be priced out of the market, that is, could not meet 
competition from unregulated sources; that no economic reason existed why consumer 
passengers on a boat leaving New York City should get milk cheaper than they acquired it 
at the hotel at the port of departure; that commissary sales to ships are not a small item 
and should receive the same treatment as such sales to trains and plains; and that regula- 
tion was necessary to preserve to producers as defined in the order their regular markets 
established over many years (see pp. 3563-74, 3578-90 and 3593-99 of April 17, 1951, session 
of hearing in Docket No. AO 71 A-20 RO-1). 
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new area added thereto and ships moored thereat. The cream 
and milk products involved herein were loaded upon ships in 
New York harbor subsequent to the 1957 amendment. With this 
background, the issue of order construction posed herein is 
readily determinable. It should be stated at this point in addi- 
tion that order language even absent such history is clear on 
the issue presented herein. 


The milk in controversy was received from producers at the 
plants of Windham Creamery, Inc., and Valley Creamery Co., 
Inc., and moved in the form of milk to the plant of Farmland 
Dairies, Inc., and Fairlawn Dairies, Inc., in Fairlawn, New 
Jersey, where the milk was processed into cream and milk 
products which were delivered to steamships owned by the 
American Export Lines Inc., the purchaser of the cream and milk 
products. The ships were docked at piers located in or connected © 
with the territory constituting the city of New York. The cream 
and other milk products were for use of the passengers and 
were not being transported to a purchaser outside the marketing 
area. 


Pursuant to the classification provisions of the amended order 
(see section 927.33), the milk involved herein is classified at the 
Fairlawn, New Jersey, plant. Section 927.37(c) of the order 
provides that “all milk the butterfat from which leaves or is on 
hand at the plant’ in the form of the milk products involved 
herein is Class II milk unless such milk products “are estab- 
lished to have been so handled or marketed as to classify such 
milk in some other class” named in such section. Class II is the 
basic class of the milk products involved and it was for peti- 
tioners to establish before the market administrator a handling 
of the milk to qualify it for a Class III classification. In re 
Lancaster Milk Co. et al., 138 A.D. 325 (1954). Moreover, it is 
petitioners’ burden to establish in this proceeding that the action 
of the market administrator in classifying such milk in Class II 
was not in accordance with law.’ See, e.g., United States v. Rock 
Royal Cooperative, Inc., 307 U.S. 583 (1939); Bailey Farm 
Dairy Co. v. Jones, 61 F.Supp. 209 (E.D. Mo. 1945), aff’d, 157 


2As has been pointed out many times before in proceedings under section 8c(15)(A) of 
the act (7 U.S.C. 608¢c(15)(A)), the standard for adjudication is whether an order, a provi- 
sion thereof, or an obligation imposed in connection therewith is in accordance with law. 
Our problem here is not to decide ab initio and de novo whether the milk in issue should 
be classified in Class II but whether the market administrator was legally wrong in so 
classifying it. See, e. g., In re Valley Creamery Co., Inc., 18 A.D. 979, 981 (1954); In re 
M. H. Renken Dairy Co,, 11 AD. 264, 272 (1952). 
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F.2d 87 (8th Cir. 1946) ; In re Newark Milk and Cream Co., 18 
A.D. 211 (1959), aff'd, Newark Milk and Cream Co. v. Benson, 
287 F.2d 681 (3d Cir. 1961). 


Petitioners contend that the milk in issue was so handled or 
marketed as to qualify it for a Class III classification, or excep- 
tion to the basic cream classification, pursuant to section 927.37 
(d) (1) of the order. Such section classifies in Class III all milk 
the butterfat from which leaves or is at hand at the plant at 
which classification is to be determined in the form of the milk 
products involved and which is “delivered to a plant or a pur- 
chaser outside the New York metropolitan district and remains 
outside the New York metropolitan district.” [Emphasis sup- 
plied.] The American Export Lines, Inc., was the purchaser 
of the milk products in question and such milk products were 
physically moved to and loaded upon ships moored at docks in 
New York City. The city of New York is within the New York 
metropolitan district and the order, by its terms, includes within 
the marketing area the piers, docks and wharves connected with 
the city of New York and ships moored thereat (see section 
927.3). It is apparent also that the piers, etc., are wthin the 
New York metropolitan district, the marketing area of the order 
prior to the 1957 amendment. Such construction or conclusion is 
dictated by the “legislative” history and intent of Order No. 27, 
as amended, set forth above, and the necessity to construe the 
order so as to conform with the decision of the Secretary which 
preceded the 1957 amendment. It was there stated that “milk 
used for fluid cream (and other uses presently in Class II) 
disposed of outside the present marketing area should be priced 
at the Class III level and that milk used for fluid cream disposed 
of in the marketing area should continue to be priced at the 
Class II level.” [Emphasis supplied.] (22 F.R. 4210.) The then 
present marketing area included New York City, Nassau, Suffolk 
(except Fisher’s Island) and Westchester Counties and all piers, 
docks and wharves connected therewith and all crafts moored 
thereat. It is clear, therefore, that the piers, docks, etc., con- 
nected with New York City are within the New York metro- 
politan district and that the milk products involved were deliv- 
ered to a purchaser within and not outside such district and do 
not qualify under the exception or exemption contained in sec- 
tion 927.387(d)(1) for a Class III classification. The market 
administrator properly construed the classification provisions 
of the order in reclassifying the milk involved herein as Class 
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II milk on the basis of the form in which it left the Fairlawn, 
New Jersey, plant. 


The order is a set of rules promulgated after hearing and 
these rules have the force and effect of law. Dairymen’s League 
Cooperative Ass’n, Inc., v. Brannan, 173 F.2d 57, 65 (2d Cir. 
1949). The rules involved here were clearly set out and in this 
proceeding dispensation from these rules cannot be granted or 
a modification of the rules cannot be made unless petitioners 
establish that the rules or some obligation imposed in connection 
therewith are not in accordance with law. 


Petitioners allege, however, that the contract for the cream 
and other milk products was entered into with the steamship 
company at its purchasing office in Hoboken, New Jersey, and 


that orders from the purchaser for the delivery of such products: 


to the company’s ships came from such New Jersey office. By 
reason thereof, petitioners contend that the products involved 
were “constructively” delivered outside the New York metro- 
politan district. We see no delivery, constructive or otherwise, 
by virtue of a telephonic or written communication by a pur- 
chaser to a seller informing the latter of the place for delivery 
of milk products purchased. But more important, physical, and 
not mere constructive, delivery is determinative under the order. 
It has been held that even a transfer of possession or title to 
a purchaser and a constructive transfer of possession to a bailee 
for the purchaser did not constitute delivery to such purchaser 
under Order No. 27, as amended. Dairymen’s League Cooper- 
ative Ass’n, Inc. v. Brannan, supra, at p. 63; In re Champlain 
Creameries, Inc., 16 A.D. 179 (1957).8 A fortiori, an order or 
instruction by the American Export Lines, Inc., for the trans- 
portation or shipment of milk products purchased by it to its 
ships in New York Harbor made from its office in New Jersey 
did not constitute delivery to a purchaser in New Jersey. A 
physical delivery to the purchaser at his place of disposition 
or utilization has been deemed necessary in the administration 
of the order to meet the requirement of the phrase in issue. 
In re Champlain Creameries, Inc., supra, at p. 184. Such long- 
established administrative construction is entitled to great 
weight. See e.g., Queensboro Farms Products, Inc. v. Wickard, 


Milk classification is not dependent upon legal niceties with respect to ownership and 
control. See, e.g., Shawangunk Cooperative Dairies, Inc. v. Jones, 153 F.2d 700 (2d Cir. 
1946) ; In re Clover Leaf Dairy Company, et al., 16 A.D. 286 (1957), aff'd, N.D. Ind. 1958 
(17 A.D. 1084). 
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137 F.2d 969, 980 (2d Cir. 1943) ; Shapiro v. United States, 335 
U.S. 1 (1948); Perkins v. Endicott Johnson Corporation et al., 
128 F.2d 208, 220-23 (2d Cir. 1942), aff’d, 317 U.S. 501 (1943). 


Nor does the ultimate utilization of the milk products in ques- 
tion, that is, consumption of such products outside the New 
York metropolitan district, alter our conclusion. It is not the 
consumer use of milk that determines its classification under 
the order, but the use of the handler concerned. Waddington 
Milk Co., Inc. v. Wickard, 140 F.2d 97 (2d Cir. 1944) ; Queens- 
boro Farms Products, Inc. v. Wickard, supra; In re Champlain 
Creameries, Inc., supra. The Secretary may, as was done under 
Order No. 27, provide that the classification of milk is to be 
determined on the basis of the use of the last handler through 
whose plant the milk or milk products move. In re M. H. Renken 
Dairy Co., 1 A.D. 6, 16 (1942); In re Lancaster Milk Co. et al., 
supra. 

In this regard, petitioners allege that classification under the 
order is based on the movement of milk and not on the form 
of utilization thereof as required by section 8c(5)(A) of the 
act (7 U.S.C. 608c¢(5) (A):). Under petitioners’ contention they 
could not take advantage of classification on the basis of utiliza- 
tion at the second or Fairlawn plant. But see Queensboro Farms 
Products, Inc. v. Wickard, supra. In any event, classification 
based, in part, on site of delivery has long’ been present in 
Order No. 27 and is of established validity. See, e.g., Dairy- 
men’s League Cooperative Ass’n., Inc. v. Brannan, supra; In re 
Lancaster Milk Co. et al., supra. Cf. In re Clover Leaf Dairy 
Company et al., 16 A.D. 286 (1957), aff'd, N.D. Ind. 1958 (17 
A.D. 1084). In addition, petitioners’ attack upon the validity 
of section 927.37(d)!(1), the exception or exemption from the 
basic Class II classification for the cream and other milk prod- 
ucts involved herein, can be of no avail to them. If petitioners’ 
contention as to the exception were sound, the maximum result 
would be that the exception would be void and the basic classi- 
fication of the products involved, Class II, would still stand. 
Queensboro Farms Products, Inc. v. Wickard supra, at pp. 
979-80. 


II 


Petitioners complain of discriminatory pricing under the 














AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 20 A.D. 695 


712 


order whereby cream and milk products delivered to ships of 
the American Export Lines, Inc., moored at docks in New York 
City are classified in Class II while such products delivered to 
ships of such company moored at docks in Hoboken, New Jer- 
sey, are classified as Class III milk. This complaint and such 
alleged discrimination go beyond delivery of milk products to 
ships moored at New York City or Hoboken as the distinction 
in the order with respect to the classification of such products 
is based upon whether such products are delivered to a plant 
or purchaser within or outside the New York metropolitan 
district generally. Prior to the inclusion of part of New Jersey 
and upstate New York in 1957 within the marketing area con- 
tained in Order No. 27, as amended, the milk products in issue 
disposed of in the manner involved, that is, delivered to a plant 
or purchaser in the then marketing area, were classified in 
Class II. It was determined in the decision preceding the 1957 
amendment to continue such classification for such milk products 
delivered in the old marketing area, which included ships 
moored at piers connected therewith, i.e., the New York metro- 
politan district, while classifying such products in Class III in 
the area added as, in part, the per capita consumption of fluid 
cream at the Class II level in the old area is higher than in 
most other nearby markets at a lower price. (See Finding of 
Fact 8.) 


In other words, the distinction or alleged discrimination in 
issue was established in order to return to producers as defined 
in the order the competitive use value for their milk disposed 
of as cream and the other milk products involved herein in the 
old marketing area. The competitive use value was determined 
simply on the basis of the price that could be readily obtained 
in the New York metropolitan district for such utilization. Cf. 
In re The H. E, Koontz Creamery, Inc., decided May 31, 1961 
(20 A.D. 437). The contested distinction is clearly appropriate 
under the standards set forth in section 8c(18) of the act (7 
U.S.C. 608¢(18)), that is, the Class II classification and pricing 
adopted reflect economic conditions that affect market supply 
and demand for milk and its products in the New York metro- 
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politan district. Similar treatment could not be accorded cream 
utilized in the New Jersey portion of the expanded marketing 
area as the evidence adduced at the hearing preceding the issu- 
ance of the 1957 amendment indicated that such area is an open 
cream market with the cream price therein based on and in 
competition with a lower western cream price. (See Finding of 
Fact 8.) Section 927.37(c)' and (d)(1) of the order results in, 
and the alleged discrimination complained of results from, the 
proper pricing of producer milk to achieve orderly marketing 
and the declared policy of the act. The distinction in issue is 
not, therefore, arbitrary or unreasonably discriminatory, as 
alleged. Under these circumstances, the fact that a particular 
regulation may impose economic losses upon certain areas or 
persons does not constitute a violation of the due process clause. 
See, e.g., Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 604, 617-19 (1950); Bowles v. Willingham, 321 U.S. 
503, 518 (1944) ; In re Central Dairy Products Company, 12 A.D. 
303 (1953), and cases cited therein, 


In this connection, petitioners contend that the order estab- 
lishes an intermarket area within a marketing area. It is not 
clear what inferences petitioners draw from this alleged fact. 
We know of no legal impediment in the act to the establishment 
of districts within a marketing order regulating the handling 
of milk issued thereunder or to distinctions in treatment between 
districts so established if such regulation tends to effectuate 
the declared policy of the act. The requirement of section 8c(11) 
(B) of the act (7 U.S.C. 608c(11)(B)) that orders promul- 
gated thereunder be limited in their application to the smallest 
regional marketing areas which the Secretary finds practicable 
consistent with carrying out the policy of the act does not apply 
to milk and its products. As stated above, the disputed classifi- 
cation and pricing were established so as to return to producers 


*Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy thereof to establish 


and maintain such orderly marketing conditions for agricultural commodities in interstate 
commerce as would establish parity prices, and section 8c(18) (7 U.S.C. 608c(18)) modifies 
this to provide that the prices fixed in a milk order shall reflect ‘economic conditions which 
affect market supply and demand for milk and its products in the marketing area ***, insure 
a sufficient quantity of pure and wholesome milk, and be in the public interest.” Thus, it 
is the statutory policy, in part, to establish and maintain an orderly market to bring about 
and maintain the statutory price level. In re Hygeia Dairy Company, 19 A.D. 257 (1960); 
In re Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In re Beatrice Foods 
Co., 15 A.D. 767 (1956), aff’d, N.D. Okla. Feb. 25, 1957 (16 A.D. 177); In re Terrace Park 
Dairy, 12 A.D. 1383 (1953). See Heinemann Creameries, Inc. and Kewaskum Dairy Company 
v. Benson (E.D. Wis. 1953), 18 A.D. 1242. See also United Milk Producers of New Jersey 
v. Benson, 225 F.2d 527, 529 (D.C. Cir. 1955); Grant v. Benson, 229 F.2d 765 (D.C. 
Cir. 1955), cert, denied, 350 U.S. 1015 (1956). 
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the competitive use value for their milk. Such object or aim 
bears a reasonable relation to the accomplishment of a valid 
legislative purpose—to price milk to reflect the factors contained 
in section 8c(18) of the act. The classification provisions in 
issue constitute a valid and reasonable exercise of administrative 
discretion. Cf. In re The H. E. Koontz Creamery, Inc., supra; 
In re Hygeia Dairy Company, 19 A.D. 257 (1960) ; In re Avon- 
dale Dairy Co., 4 A.D. 1 (1945).5 


Petitioners make much of the fact that the milk products in 
question moved eventually in foreign commerce. We find no 
regulation of foreign commerce by virtue of section 927.37. As 
indicated above, such section merely classifies regulated milk on 
the basis of its utilization prior to shipment in foreign com- 


merce and without regard to the ultimate utilization thereof. (See . 


part I of these Conclusions.) The milk involved moved in inter- 
state commerce from the States of New York and Pennsylvania 
to the plant in Fairlawn, New Jersey, and was transported in 
the form of cream and milk products in interstate commerce 
to a purchaser in New York City. Classification herein was based 
upon the form in which the milk left the Fairlawn plant. The 
operation of section 927.37 was completed before any movement 
in foreign commerce. In any event, section 8c(1) of the act 
(7 U.S.C. 608c(1)) authorizes regulation of the handling of 
milk and milk products which is “in the current of interstate 
or foreign commerce, or which directly burdens, obstructs, or 
affects, interstate or foreign commerce in such commodity or 
product thereof.” (See also section 10(j)' of the act (7 U.S.C. 
610 (j)).) Petitioners point to sections 1 and 2 of the act 
(7 U.S.C. 601 and 602), the declarations of statutory conditions 
and policy, to indicate a lack of statutory power over foreign 
commerce. Section 2 indicates, for example, that it is the statu- 
tory policy to establish and maintain such orderly marketing 


5“The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leaves no doubt that Congress gave the Secretary broad discretion in 
its administration.”” Queensboro Farms Products Inc. v. Wickard, 137 F.2d 969, 977 (2d Cir. 
1943). The “terms of the Order are largely matters of administrative discretion” and the 
technical details “are left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 288, 
810 (1944). The responsibility of selecting the means of achieving the statutory policy and 
the relationship between the remedy selected and such policy are peculiarly matters for ad- 
ministrative competence. American Power & Light Co. v. Securities and Exchange Com- 
mission, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 604, 613-14 (1950). This is especially true in the area of milk pricing under orders 
issued pursuant to the act. One need only examine the broad standards governing pricing 
under the act set forth in section 8c(18) thereof to reach this conclusion. Cf. Secretary of 
Agriculture v. Central Roig Refining Co., supra. 
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conditions for agricultural commodities in interstate commerce 
as would establish the statutory price level. (See also footnote 
4 supra.) It is apparent from a reading of sections 2 and 8c(1) 
of the act, that the handling of an agricultural commodity in 
foreign commerce which burdens, obstructs, or affects interstate 
handling thereof may be regulated at least in conjunction with 
the regulation of the interstate handling of such commodity 
to effectuate the statutory policy. The Secretary found in the 
1957 amendment involved herein that all “milk and milk prod- 
ucts handled by handlers, as defined in the order as hereby 
amended, are in the current of interstate commerce or directly 
burden, obstruct, or affect interstate commerce in milk or its 
products.” (22 F.R. 4643.) The loss to the pool or producer- 
settlement fund under the order of fairly substantial sales of 
commissary milk to ships in New York Harbor (see footnote 
1, supra) or a lower classification thereof would clearly burden, 
obstruct or affect milk regulated under the order and returns 
to producers as defined therein. 


The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. In this connection, it should be stated that 
the language of the decision of the Secretary preceding the issu- 
ance of the 1957 amendment, cited by petitioners, with respect 
to regulation of the enlarged marketing area under one or two 
separate orders is not inconsistent with, or relevant to, the 
considerations involved in classifying differently milk products 
not delivered in the New York metropolitan district. 


To summarize, the cream and other milk products involved 
herein were not handled so as to qualify for a Class III classifi- 
cation pursuant to section 927.37(d) (1) and the market admin- 
istrator properly reclassified such products as Class II pursuant 
to section 927.37(c) of the order. 


ORDER 


In view of the forgoing the relief requested by petitioners is 
denied, and the petition is dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 7262) 


In re VERNON A. HANKEN AND GERALD A. SMITH, partners, 
d/b/a WAUCOMA LIVESTOCK MARKET. P&S Docket No. 2571. 
Decided July 5, 1961. 


Insolvency—Suspension of Registration 


Respondents consented to an order suspending their registration for 30 days 
and thereafter until they demonstrate that they are no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Donohue, Wilkins & Donohue, of 
West Union, Iowa, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The proceeding was 
initiated by a complaint filed June 2, 1961, by the Director of 
the Packers and Stockyards Division, Agricultural Marketing 
Service. Respondents are charged with violating sections 312 and 
401 of the act (7 U.S.C. 213 and 221), and with being insolvent 
within the meaning of the act (7 U.S.C. 204). Respondents filed 
an amended answer on June 26, 1961, in which they admit the 
allegations contained in the complaint, waive oral hearing and 
the report of the examiner, and consent to the issuance of the 
order set forth below. Complainant has recommended that such 
order be issued. 


FINDINGS OF FACT 


1. Respondents, Vernon A. Hanken and Gerald A. Smith, are 
partners doing business as Waucoma Livestock Market, whose 
address is Waucoma, Iowa. Respondents are registered with the 
Secretary of Agriculture, pursuant to the provisions of the act, 
as a dealer to buy and sell swine in commerce for their own 
account, and at all times mentioned herein respondents were so 
registered. 


2. During the period February 8, 1961, through March 11, 
1961, respondents purchased certain swine in commerce for their 
own account, and issued checks drawn upon the State Bank of 
Lawler (Iowa) in the total amount of $9,764.97 to cover the cost 
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thereof, which checks were returned unpaid by the bank because 
of insufficient funds. 

3. Respondents were unable to pay the indebtedness referred 
to in Finding of Fact 2 at the time it was incurred and are 
unable to pay such indebtedness in the usual course of business. 


4. As of March 15, 1961, respondents’ current liabilities ex- 
ceeded their current assets by $11,422.76. On said date respond- 
ents had total current liabilities amounting to $11,422.76 and no 
current assets. 


5. During the period October 19, 1960, to March 13, 1961, 
respondents in connection with their dealer operations in com- 
merce, failed to keep such accounts, records and memoranda as 
fully and correctly disclosed all transactions involved in their 


business. 


CONCLUSIONS 


By reason of the facts set forth above in the findings, re- 
spondents wilfully violated sections 312 and 401 of the act (7 
U.S.C. 213 and 221), and are insolvent within the meaning of 
the act (7 U.S.C. 204). 

Respondents have consented to the issuance of an order and 
complainant has recommended that such order be issued. The 


order will be issued. 


ORDER 


1. Respondents shall cease and desist from issuing checks 
to cover the cost of livestock purchased by them in commerce 
without having on deposit in the bank upon which such checks 
are drawn sufficient funds to pay such checks. 

2. Respondents shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions in their 
business under the act. 

3. Respondents are suspended as registrants under the act 
for a period of 30 days and thereafter until respondents demon- 
strate that they are no longer insolvent. At the request of 
respondents, when they make such a showing, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion. 

This order shall become effective on the sixth day after service 
hereof upon respondents. Copies shall be served upon the parties. 
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(No. 7263): 


In re REX ZINN AND MILTON D. ZINN, partners, d/b/a ZINN 
BROTHERS LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2540. Decided July 5, 1961. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondents consented to an order requiring them to cease and desist from 
engaging in the violations charged in the complaint, and suspending } 
their registration for 45 days and thereafter until such time as they 
demonstrate that they are no longer insolvent. 


Mr. Jerome S. Ducrest, for complainant. Roberts, Campbell and Ewing, of 
El Centro, California, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on March 14, 1961, charges 
respondents with various violations of the act and the regula- 
tions. In an answer filed June 13, 1961, respondents admit the 
allegations contained in the complaint, except the charge of 
wilfulness which respondents deny, waive the right to an oral 
hearing and to the report of the Examiner, and consent to the 
issuance of an appropriate order, with findings of fact, (1) requir- 
ing respondents to cease and desist from the practices complained 
of in the said complaint, and (2) suspending their registration 
for a period of 45 days and thereafter until such time as they 
demonstrate that they are no longer insolvent. The Packers and 
Stockyards Division, by its attorney, has recommended that the 
charge of wilfulness be dropped and that the order agreed to by 
respondents be issued. 


FINDINGS OF FACT 


1. The Zinn Brothers Livestock Commission Company stock- 
yard, El Centro, California, hereinafter referred to as the 
stockyard, was at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a market 
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agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for market support only, at the 
stockyard, and at all times referred to herein were so registered. 


3. Respondents are insolvent. As of November 30, 1960, 
respondents’ current assets totaled $26,790.56 as compared to 
current liabilities of $145,830.93, resulting in an excess of cur- 
rent liabilities over current assets of $119,040.37. 


4. (a) Respondents, at the stockyard, on or about the dates 
and in connection with the sales of livestock on a commission 
basis listed below, failed to charge and collect for their selling 
services the selling charge specified in respondents’ rate schedule 
in effect at the time of such sales transactions, in that respond- 
ents made no charges and collected no commission whatsoever 
for such sales of livestock, as follows: 


Date No. and Species of 
1960 Livestock Sold Consignor 
September 30 5 steers Finkenbinder 
September 30 8 cattle Fink 
October 28 69 steers G. Kinney 
November 4 1 steer Fink 
3 calves 


(b) Respondents at the stockyard, on or about September 
30, 1960, in connection with the sale of nine steers on a com> 
mission basis for the account of W. L. Bridwell, failed to charge 
and collect for their selling services the selling charge specified 
in respondents’ rate schedule in effect at the time of such sale 
transaction, in that respondents charged and collected from said 
W. L. Bridwell only $2.75 per head, or a total of $24.75, for 
their selling services instead of the required 5 percent of the 
sale price, or a total of $42.77. 


(c) Respondents, at the stockyard, on or about the dates 
and in connection with the “pass-out” or “bid-in” transactions 
listed below, failed to charge and collect the $1.00 per head 
“pass-out” service charge specified in respondents’ rate schedule 
in effect at the time of such transactions, as follows: 


No. of Cattle 


Date in Consign- No. of 

1960 ment “Pass-outs” Consignor 
September 9 1 1 Grant Robinson 
September 30 8 2 G. Kinney 
October 21 56 50 California Com- 


mission Company 
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5. Respondents, during the period from April 1 through 
November 11, 1960, in connection with their sales, at the stock- 
yard, of livestock on a commission basis for 55 different con- 
signors, failed to pay such consignors the proceeds received from 
such sales of their livestock in the amount of $42,475.57. 


6. Respondents, during the period from April 1 through 
November 11, 1960, used shippers’ proceeds in the amount of 
$42,475.57 for purposes of their own, thereby endangering and 
impairing the faithful and prompt payment of proceeds due 
consignors and shippers. 


7. (a) Respondents, at the stockyard, on or about the dates 
and in the transactions listed below, sold livestock consigned to 
them for sale on a commission basis to Cliff Hatfield, employed 
by respondents as their weighmaster, and W. L. Bridwell, em- 
ployed by respondents as their auctioneer and solicitor, and, in 
connection with such sales of livestock to said employees, 
respondents, in accounting to the consignors for the sale of their 
livestock, showed numeral designations as the purchasers of the 
livestock instead of the names of said employees, as follows: 


Numeral 

Designations 
Date No. and Species Consignorof Employeeto Shownas 
1960 of Livestock Sold Livestock Whom Sold Purchaser 
October 28 20 steers Glenn Kinney Cliff Hatfield #30 


November 11 49 mixedcattle PeteStout W.L. Bridwell #95 


(b) Respondents, at the stockyard, on or about September 
30, 1960, took into their own account for speculative purposes 
108 cattle out of a consignment of 229 cattle consigned to them 
for sale on a commission basis by J. B. Lynn and, in connection 
with such purchase of livestock out of consignment, in account- 
ing to said J. B. Lynn for the sale of his livestock, showed the 
numeral designation “#26” as the purchaser of his livestock 
instead of the trade name of respondents. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, 5, 6 
and 7 above, respondents are insolvent within the meaning of 
the act (7 U.S.C. 204), and have violated sections 304, 306(f), 
307 and 312(a) of the act and sections 201.40, 201.41, 201.43, 
201.57, 201.59 and 201.60 of the regulations. 


Inasmuch as respondents have consented that an order be 
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issued requiring them to cease and desist from the practices 
complained of in the complaint, and suspending their registra- 
tion for a pcriod of 45 days and thereafter until such time as 
they demonstrate that they are no longer insolvent, and com- 
plainant has recommended that such an order be issued, the 
order will be issued. 


ORDER 


Respondents shall cease and desist from: 

(a) Failing to charge and collect the charges specified in 
respondents’ rate schedule on file with the Secretary in connec- 
tion with their purchase and sale operations; 

(b) Failing to pay consignors of livestock the proceeds re- 
ceived from the sale of their livestock on a commission basis; 


(c)' Using shippers’ proceeds for purposes of their own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


(d) Selling livestock consigned to them for sale on a com- 
mission basis to their employees except as provided in the 
regulations; 

(e) Taking livestock consigned to them for sale on a com- 
mission basis into their own account for speculative purposes; 


(f) Failing to give consignors full, true and correct written 
accountings of the sale of their livestock, 


Respondents shall deposit the gross proceeds received from 
the sale of livestock handled on a commission basiy and any 
other funds that come into their possession as agent in a bank 
account separate from the general or private account or accounts 
in which their own funds are deposited. Such account shall be 
drawn upon only for the payment of the net proceeds due to the 
person or persons entitled thereto, for the payment of sums due 
respondents as compensation for their services, and for payment 
of lawful marketing charges, and shall be kept in a manner that 
will clearly reflect the handling of the funds in compliance with 
the requirements of section 201.42 of the regulations. 

Respondents’ registration under the act is suspended for a 
period of 45 days and thereafter until such time as they demon- 
strate that they are no longer insolvent. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 722 


(No. 7264) 


In re WIMP PACKING COMPANY. P&S Docket No. 2570. Decided 
July 19, 1961. 


False Meat Grading—Cease and Desist— 
Consent Order 


Respondent consented to an order requiring it to cease and desist from en- 
gaging in improper practices in connection with the grading of meat. 


Mr. Robert Kimmel, for complainant. Mr. Thomas J. Carroll, of Chicago, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint and notice of hearing filed on 
June 2, 1961, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The complaint charges that the respondent, a corpor- 
ate packer, caused a Federal meat grader to falsely stamp, brand, 
or otherwise mark quantities of meat “U.S.D.A. Choice” or “U.S. 
D.A. Good”, and sold and shipped to the Central Beef Company, 
Boston, Massachusetts, quantities of meat which respondent 
knew had been falsely stamped, branded, or otherwise marked 
“U.S.D.A. Choice” or “U.S.D.A. Good”. 


Respondent filed an amended answer in which it admits the 
allegations set forth in the complaint, waives oral hearing, and 
consents to the issuance of a specified order. Complainant has 
recommended that the order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent is a corporation with its principal office and 
place of business located at 1127 West 47th Place, Chicago, IIli- 
nois. Respondent is, and at all times material herein was, a 
packer within the meaning of the Act and subject to the pro- 
visions of the Act, in that respondent is, and at all times ma- 
terial herein was, engaged in the business of buying livestock 
in commerce for purposes of slaughter and of preparing meats 
for sale or shipment in commerce. 
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2. Respondent, during the period from February 16, 1959, 
through April 15, 1959, in the course and conduct of its busi- 
nes of preparing meats for sale and shipment in commerce, and 
with specific reference to the meat sold and shipped to the 
Central Beef Company, Boston, Massachusetts, referred to in 
Finding of Fact 3 herein, caused a Federal meat grader, em- 
ployed by the United States Department of Agriculture and 
assigned to respondent’s plant to perform official duties, to 
falsely stamp, brand, or otherwise mark substantial quantities 
of such meat “U.S.D.A. Choice” or “U.S.D.A. Good”. 


3. Respondent, on or about the dates set forth below, and at 
divers other times during the period from February 16, 1959, 
through April 15, 1959, sold and shipped to the Central Beef 
Company, Boston, Massachusetts, substantial quantities of meat 
which respondent knew had been falsely stamped, branded, or 
otherwise marked “U.S.D.A. Choice” or “U.S.D.A Good”. 


Date of Shipment Amount of Meat Invoice No. 

April 10, 1959 202 quarters 4408 

April 15, 1959 42% carcasses 4556 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has engaged in, and used, unfair and deceptive prac- 
tices in commerce, in violation of section 202(a) of the Act 
(7 U.S.C. 192 (a)). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by the respondent be entered, the order will be 
issued. 


ORDER 


Respondent Wimp Packing Company, a corporation, its offi- 
cers, agents, representatives, and employees, directly or through 
any corporate or other device, shall cease and desist from: 


1. knowingly selling or shipping in commerce meat which 
has been stamped, branded, or otherwise marked to show a grade 
under the standards established by the Department of Agricul- 
ture, other than the true official grade of such meat under such 


standards. 
2. using any improper means to influence or cause, or at- 
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tempt to influence or cause, Federal meat graders employed by 
the Department of Agriculture, to stamp, brand, or otherwise 
mark meat to show a grade under the standards established by 
the Department of Agriculture, other than the true official grade 
of such meat under such standards. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondent. 


(No. 7265) 


In re FRANCIS LONGWELL. P&S Docket No. 2537. Decided July 
26, 1961. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until such 
time as he demonstrates that he is no longer insolvent. 


Mrs. Dona S. Kahn, for complainant. Mr. Louis J. Kohoe, of Washington, 
Iowa, for respondent. Mr. Clarence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 28, 1961, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is engaged in the business of buying and selling 
livestock in commerce as a dealer and is subject to the pro} 
visions of the act. 


The complaint alleges that respondent is insolvent within the 
meaning of the act and, in willful violation of the act, (1) failed 
to pay for livestock purchased, (2) issued a check for livestock 
purchased which check was returned from the bank upon which 
drawn because of insufficient funds, and (3) failed to keep 
accounts, records and memoranda which fully and correctly 
disclose all transactions involved in his business as a dealer, in 
that respondent kept no books of account, such as journals, 
ledgers, and cash books, made no reconciliations of his bank 
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books, retained no copies of purchase and sale invoices, and 
failed to maintain daily records of all purchases and sales. 


Respondent filed an answer to the complaint March 17, 1961, 
in which he admits that he is insolvent and that he failed to pay 
for livestock purchased at posted stockyards. The answer also 
admits that he issued a check in payment of livestock so pur- 
chased, which check was returned by the bank upon which it 
was drawn for lack of sufficient funds, but he claims that at the 
time of issuance, and for one week thereafter, there were suf- 
ficient funds in the account to pay the amount of the check. 
Respondent further admits that he failed to keep records such 
as journals, ledgers and cash books, but denies that he has 
failed to keep such records as would enable him to make periodic 
bank reconciliations. Finally, respondent denies that any of the 
violations which have occurred were willful. Respondent re- 
quested that he have the opportunity to be heard orally in the 
presentation of his position, i.e., opportunity to present oral 


argument. 

On May 4, 1961, complainant filed a recommendation in which 
he moved that so much of paragraph V of the complaint as 
alleges respondent made no bank reconciliations be stricken 
(denied in answer) and that, with such allegation stricken, the 
answer of respondent admits all the remaining material allega- 
tions of fact, thereby making an oral hearing unnecessary. 


Complainant’s’ recommendation was served on respondent 
May 6, 1961. Respondent has not filed an answer thereto. 


Section 202.9(c) of the rules of practice (9 CFR 202.9(c)) 
provdes that the admission of all material allegations of fact 
contained in the moving paper shall constitute a waiver of hear- 
ing. Except for the allegation in paragraph V of the complaint 
relating to bank reconciliations, all the material facts are admit- 
ted. Complainant’s motion to strike the bank reconciliation 
allegation from the complaint was granted by the hearing exam- 
iner, Clarence H. Girard, Office of Hearing Examiners, United 
States Department of Agriculture. With this allegation elim- 
inated from the complaint, the admissions of all the remaining 
allegations of fact constitute, under the rules of practice, a 
waiver of hearing for the purpose of adducing evidence in con- 
nection therewith. Hearing Examiner Girard issued a report 
which has been adopted, in effect, in this Decision and Order. 
Respondent did not file exceptions to the report. 
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FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, 
engaged in the business of buying and selling livestock in com- 
merce as a dealer, within the meaning of the act and subject 
to the provisions of the act. 


2. Respondent is insolvent. As of January 23, 1961, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $33,000. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock for his own account at 
various auction markets subject to the provisions of the act, and 
failed to pay the purchase price of such livestock. 


Date 1960 Posted Stockyard Amount 
December 12 Wayland Sales Co., Inc. $ 6,076.23 
Wayland, Iowa 
December 17 Keosauqua Sales Co., Inc. 20,711.66 
Keosauqua, Iowa 
December 20 Ollie Livestock Exchange 4,154.86 

Ollie, Iowa 
December 21 Oskaloosa Sales Pavillion 2,412.08 


Oskaloosa, Iowa 


4. Respondent, in connection with the December 12, 1960, 
transaction set forth in Finding of Fact 3, issued a check to Way- 
land Sales Co., Inc., Wayland, Iowa, in payment of the livestock 
purchased, which check was returned by the bank upon which 
it was drawn because of insufficient funds. 


5. During the period November 1, 1960, through January 
1961, respondent failed to keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 
in his business as a dealer, in that respondent kept no books of 
account, such as journals, ledgers, and cash books, and retained 
no copies of purchase and sale invoices, and failed to maintain 
daily records of all purchases and sales. 


6. The public interest requires that whenever the Secretary 
has reason to believe that a dealer is insolvent proceedings to 
suspend the registration of such dealer be instituted forthwith 
in order to protect the sellers of livestock. 


7. Respondent knowingly engaged in the activities set forth 
in Findings of Fact 3, 4 and 5. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of the act (7 U.S.C. 204), 
and this section of the act does not make willfulness an element 
of the offense of insolvency. Nor is a finding of willfulness nec- 
essary under section 9(b) of the Administrative Procedure Act, 
where the public interest requires the institution of proceedings 
for the suspension of a license (registration) without delay. To 
protect innocent sellers of livestock, it is essential that, whenever 
the Secretary has reason to believe that a dealer is insolvent, 
the proceedings be instituted without the delay incident to 
giving notice and affording opportunity to demonstrate and 
achieve compliance with the insolvency provisions of the act. In 
this very case, respondent failed to pay for livestock worth more 
than $33,000. The prompt institution of the proceeding gave 
notice to sellers of livestock that the ability of respondent to pay 
for livestock purchased is seriously to be questioned. Such sellers 
were then in a position to take appropriate steps immediately 
to protect themselves in dealings with respondent. 


By reason of the facts set forth in Findings of Fact 3, 4 and 
5, respondent violated sections 312(a) and 401 of the act (7 
U.S.C. 213(a), 221) and section 201.46 of the regulations (9 
CFR 201.46), and these violations were willful within the mean- 
ing of section 9(b) of the Administrative Procedure Act (5 
U.S.C. 1008(b) ). 

Section 9(b) of the Administrative Procedure Act provides: 


“. . . Except in the case of willfulness . . . no 
cneiusion . . . of any license shall be lawful endens 
prior to the institution of agency proceedings therefor, 
facts or conduct which may warrant such action shall 
have been called to the attention of the licensee by the 
agency in writing and the licensee shall have been 
afforded an opportunity to demonstrate or achieve com- 
pliance with all lawful requirements. .. .” 


Respondent does not deny that he knowingly engaged in the 
activities resulting in the violations of the act set forth in 
Findings of Fact 3, 4 and 5. Moreover, it would strain logic and 
experience to hold that respondent did not know he had failed 
to pay for livestock purchased, that he did not know he lacked 
sufficient funds in his bank account to cover checks he had 
issued, or that he did not know of his failure to maintain rec- 
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ords disclosing his purchase and sales transactions. The term 
“willfulness” as used in section 9(b) of the Administrative Pro- 
cedure Act does not require a finding of malice or of evil intent. 
“We think it clear that if a person (1)' intentionally does an 
act which is prohibited—irrespective of evil motive or reliance 
on erroneous advice, or (2) acts with careless disregard of 
statutory requirements the violation is willful.” Goodman v. 
Benson, 286 F.2d 896, 900 (7th Cir. 1961); see also, Eastern 
Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960). It is 
only necessary to find, therefore, that respondent knowingly com- 
mitted the acts alleged in the complaint. In re Tarr, Downs & 
Co., 8 A.D. 517, 526-28 (1949). Whether or not respondent acted 
with fraudulent intent, which he denies, is wholly immaterial. 


While we fully believe that the violations of the act set forth 


in Findings of Fact 3, 4 and 5 were willful, and would justify - 


the suspension of respondent’s registration on the basis thereof, 
the suspension hereinafter imposed is based solely on our find- 
ing as to insolvency, and not because of the other violations. 
Insofar as these other violations are concerned, a cease and 
desist order in connection therewith will assure proper adher- 
ence to the provisions of the act. With respect to insolvency, 
however, the suspension of respondent’s registration for a period 
of 30 days and thereafter until such time as he demonstrates 
that he is no longer insolvent is necessary to protect the live- 
stock industry. 


ORDER 


Respondent shall cease and desist from (1) failing to pay 
the full purchase price of livestock purchased in commerce, and 
(2) issuing checks in payment of livestock purchased in com- 
merce without having and maintaining sufficient funds on 
deposit to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his 
business, including (1) books of account such as journals, ledgers 
and cash books and (2) daily records of all purchases and sales 
including the number and weights of livestock bought and sold, 
and the price paid or received therefor. 


Respondent’s registration under the act is suspended for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of respond- 
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ent, when he makes such a showing, after the expiration of the 
30-day period, a supplemental order will be issued in this pro- 
ceeding terminating this suspension. 

This order shall become effective on the sixth day after serv- 
ice hereof upon respondent, and copies hereof shall be served 
upon the parties. 


(No. 7266) 


In re J. W. BOLLING, JR. P&S Docket No. 2546. Decided July 27, 
1961. 


Violation of Bonding Requirements—Suspension 
of Registration 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the violations charged. Respondent’s registration is suspended 
for one year. 


Mr. Robert B. Kimmel, for complainant. Mr. John Curry, Hearing Examiner 
Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the respondent failed to 
file an answer to the complaint and the hearing examiner issued 
a report recommending that the respondent be found to have 
violated the act as charged and proposing an order to be entered. 
A copy of the hearing examiner’s’ report was served upon the 
respondent. Respondent did not file exceptions to the report. 


Accordingly the hearing examiner’s report is adopted as if set 
forth herein and the order proposed by the hearing examiner 
shall become effective on the fifth day after service of a copy 


hereof upon respondent. 


HEARING EXAMINER’S REPORT 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended, (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint issued on March 
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31, 1961, by the Director of the Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. The respondent, a dealer, is charged with failure 
to provide and maintain a valid and effective bond to secure the 
performance of his obligations as a dealer. 

The respondent has failed to file an answer to the complaint. 
Under the provisions of section 202.9 of the rules of practice 
(9 CFR 202.9), such failure to answer constitutes an admission 
of the allegations set forth in the complaint and a waiver of oral 
hearing. 


PROPOSED FINDINGS OF FACT 


1. (a): Respondent is now and at all times mentioned herein 


was, engaged in the business of buying livestock in commerce ~ 


as a dealer, within the meaning of the act and subject to the 
provisions of the act and the regulations. 


(b) Respondent, during the period from June 3, 1958, 
through October 22, 1960, was registered with the Secretary of 
Agriculture to buy and sell livestock as a dealer at various posted 
stockyards subject to the provisions of the act. 


(c) On October 12, 1960, the Judicial Officer, acting as and 
for the Secretary of Agriculture pursuant to authority delegated 
to him by the Secretary of Agriculture, issued a Decision and 
Order (19 A.D. 1144) suspending respondent’s registration as 
a dealer under the act for a period of ten days ‘‘and thereafter 
until such time as he demonstrates that he is no longer insol- 
vent’, Said Decision and Order was duly served upon the re- 
spondent on October 17, 1960, and became effective on October 
23, 1960. Respondent has failed to demonstrate that he is no 
longer insolvent, and said Decision and Order is in full force 
and effect. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased, and based upon information and 
belief is continuing to purchase, livestock in commerce as a 
dealer, within the meaning of the act and subject to the pro- 
visions of the act, without furnishing and maintaining a valid 
and effective bond, or its equivalent, to secure the performance 
of his obligations incurred as a dealer. 
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Purchases at Central Arizona Livestock Auction 
Casa Grande, Arizona 


Date - 1960 Amount Paid 
10-26 $2,154.17 
11-9 837.06 
Purchases at Willcox Livestock Commission Company 

Willcox, Arizona 
10-27 $2,738.79 
11-1 987.92 
11-2 1,935.79 
11-3 3,060.03 
11-10 6,076.30 
11-11 1,774.26 
11-13 46.50 
11-23 3,202.53 
12-1 4,537.43 
12-8 1,969.83 
12-15 2,499.43 
12-23 3,517.26 
Purchases at Paynes Livestock Auction 

Tucson, Arizona 

Date - 1960 Amount Paid 
10-29 $4,521.20 
11-5 5,857.33 
11-19 7,518.61 
11-25 82.23 
11-26 1,879.49 
Purchases at Wentz Brothers Livestock Auction 

Tuscon, Arizona 

Date - 1960 Amount Paid 
10-30 $3,189.85 
11-5 3,241.11 
11-26 1,121.94: 


PROPOSED CONCLUSIONS 


By reason of the facts alleged in paragraph 2 hereof, respond- 
ent has willfully violated the provisions of section 312(a) of the 
act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29, 201.30). 


PROPOSED ORDER 


The respondent shall cease and desist from purchasing live- 
stock in commerce on a commission basis, as the employee or 
agent of the purchaser, or on his own account, without furnish- 
ing and maintaining a reasonable bond, or its equivalent, in 
conformity with the act and the regulations thereunder. 


The respondent’s registration is suspended for a period of one 
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year, such suspension to be in addition to the insolvency order 
of suspension issued In re J, W. Bolling, Jr., P. & S. Docket No. 
2485, 19 A.D. 1144 (1960). 


(No. 7267) 


In re P. D. LEONARD, d/b/a EMANUEL COUNTY STOCKYARDS. 
P&S Docket No. 2555. Decided July 27, 1961. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until such 
time as he demonstrates that he is no longer insolvent. 


Mrs. Dona S. Kahn, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the respondent failed to 
file an answer to the complaint and the hearing examiner issued 
a report recommending that the respondent be found to have 
violated the act as charged and proposing an order to be entered. 
A copy of the hearing examiner’s report was served upon the 
respondent. Respondent did not file exceptions to the report. 


Accordingly the hearing examiner’s report is adopted as if 
set forth herein and the order proposed by the hearing examiner 
shall become effective on the fifth day after service of a copy 
hereof upon respondent. 


HEARING EXAMINER’S REPORT 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint issued April 21, 
1961, by the Acting Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent, a dealer and market agency, is 
charged with being insolvent and having improperly used funds 
received as proceeds from the sale of livestock for purposes of 
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his own, in violation of 7 U.S.C. 204 and sections 307 and 
312(a) of the act (7 U.S.C. 208, 213a). 


The respondent has failed to file an answer to the complaint. 
Accordingly, under the provisions of section 202.9 of the rules 
of practice (9 CFR 202.9), the failure to file an answer consti- 
tutes an admission of the allegations of the complaint and a 
waiver of hearing. 


PROPOSED FINDINGS OF FACT 


1. The Emanuel County Stockyard, hereinafter referred to 
as the stockyard, is now, and was at all times material herein, a 
posted stockyard subject to the provisions of the act. 


2. Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account, and as a 
market agency to buy and sell livestock on a commission basis 
at the stockyard. 


3. Respondent is insolvent. As of February 27, 1961, re- 
spondent’s current liabilities exceeded his current assets by 
approximately $30,000.00. 


4. Respondent, during the month of March, 1961, operated 
.S a market agency at the stockyard, notwithstanding the fact 
that he was insolvent during such period. 


5. Respondent, during the month of February, 1961, used 
funds received as proceeds from the sale of livestock, consigned 
to him on a commission basis, for purposes of his own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 
or impairing the faithful and prompt accounting therefor and 
payment of portions thereof due the owners or consignors of 
livestock. As of February 27, 1961, respondent had liabilities 
in the form of outstanding checks drawn on his account for 
shippers’ proceeds, totaling $4,585.22, and to offset such liabili- 
ties respondent had a balance in such account in the amount of 
$372.11, resulting in a deficit balance of $4,213.11. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraphs 3, 4, and 5 
hereof respondent is insolvent within the meaning of the act 
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(7 U.S.C. 204): and has wilfully violated sections 307 and 312(a) 
of the act (7 U.S.C. 208, 213(a)) and sections 201.40 and 201.41 
of the regulations (9 CFR 201.40, 201.41). 


PROPOSED ORDER 


The respondent shall: (1) cease and desist from operating 
while insolvent; (2) deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency business 
in a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar designation, and shall 
maintain such account in conformity with the provisions of 
section 201.42 of the regulations under the act. Respondent’s 
registration under the act is suspended for a period of 30 days 


and thereafter until such time as respondent demonstrates that 


he is no longer insolvent. 


(No. 7268) 


HASTINGS POTATO GROWERS ASSOCIATION v. M. SINGER’S SONS 
Corp. PACA Docket No. 8234. Decided July 6, 1961. 


Acceptance—Liability 


Respondent accepted the shipment and, since respondent failed to prove a 
breach of the contract on the part of complainant, respondent is liable 
for the contract price. 


Mr. William C. Hutchison, of Sanford, Florida, for complainant. Respondent 
pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In its formal complaint filed on September 27, 1960, 
complainant requests an award of reparation in the amount of 
$423.72, which is alleged to be the balance due complainant in 
connection with the sale to respondent, on March 28, 1960, of a 
carload of cabbage. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on December 5, 1960. A copy 
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of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 


Respondent filed an answer to the formal complaint on De- 
cember 27, 1960, admitting in substance the sales agreement set 
forth in the formal complaint. Respondent alleges, however, that 
the cabbage shipped by complainant pursuant to this agreement 
failed to meet contract requirements as to grade at destination; 
that notice of this fact was given to complainant’s broker, who 
authorized respondent to handle the carload for complainant’s 
account; and that this was done by respondent. 


Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure, as provided in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to this procedure, com- 
plainant filed an opening statement, respondent adopted its 
sworn answer and the exhibits attached thereto as its answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a 
corporation whose address is Hastings, Florida. 


2. Respondent, M. Singer’s Sons Corp., is a corporation 
whose address is 66 Harrison Street, New York, New York. At 
the time of the transaction involved herein, respondent was 


licensed under the act. 


3. On March 28, 1960, in the course of interstate commerce, 
complainant sold to respondent through a broker, C. H. Robin- 
son, Inc., 550 crates of green, Florida cabbage, Superior brand, 
at a price of $1.80 per crate, delivered Jersey City, New Jersey, 
Ballgrounds delivery, which cabbage was expressly warranted 
by complainant-shipper to grade U.S. No. 1 on arrival at con- 
tract destination. 


4. Pursuant to the foregoing contract, complainant, on March 
30, 1960, shipped to respondent 550 crates of green, Florida cab- 
bage, Superior brand, in car FGEX 57274. This carload of 
cabbage was federally inspected at loading point, Hastings, 
Florida, on the date of shipment, March 30, 1960, and was cer- 
tified, with respect to grade, as being “U.S. No. 1 Green.” 


5. Car FGEX 57274 arrived in Jersey City, New Jersey, on 
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April 3, 1960, and on the following day, April 4, 1960, at 6:40 
p.m., the cabbage contained therein was subjected to a joint 
inspection by the Railroad Perishable Inspection Agency and 
the National Inspection Service. The results of those inspections, 
in pertinent part, are as follows: 


(a) With respect to the findings of the National In- 
spection Service: 


“ , . 80% Black leaf speck affecting cap leaves. 
Firm to hard. 20% cracked 2-4 leaves deep. Range 
0 to 40% average 14% yellowing all stages. Range 
0 to 10%, average 3% decay.” 


(b) With respect to the findings of the Railroad Per- 
ishable Inspection Agency: 


“. . . 80% of heads show light leaf speck. Firm 
to hard. 12% of heads with 1 to 2 yellowing outer 
leaves, balance green color. No decay found.” 


This latter report also noted that the car had been “1/5 
unloaded.” 


6. On the evening of April 4, 1960, 140 crates of cabbage 
were unloaded from car FGEX 57274 by respondent’s employ- 
ees and at its direction and were taken to respondent’s place of 
business at 66 Harrison Street, New York City. Respondent ap- 
plied for and obtained a Federal inspection of 140 crates of cab- 
bage on that same day, April 4. The certificate issued as a result 
of that inspection is quoted below in pertinent part: 


“Date: April 4, 1960 Hour: 10:25 P.M. 

WHERE Inspected: Applicant’s store 

Products inspected: Cabbage, . . . labeled ‘Superior 
Brand, Florida U.S. No. 1 Green Cabbage.’ 

Applicant states 140 crates. 


* * * 


“Condition: . . . 5 to 25% averaging approximately 
15% damage by yellowing leaves. Decay ranges 5 to 
25% averaging approximately 14% Bacterial Soft Rot, 
all stages, affecting 2 to 6 leaves and/or butts. 


“Grade: . . . fails to meet U.S. No. I only account of 
condition. 


“Remarks: Applicant’s records show stock unloaded 
from FGEX 57274.” 
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7. On April 5, 1960, respondent notified the broker of the 
results of the Federal inspection, but did not indicate that the 
inspection was restricted to a part of the load. Subsequently, 
the broker telephoned complainant on the same day, April 5, 
and on the basis of the information received from respondent 
in regard to the condition of the cabbage, obtained permission 
from complainant for the cabbage in car FGEX 57274 to be 
handled by respondent on a consignment basis, which arrange- 
ment was confirmed to respondent in a letter dated April 5, 
1960, written by the broker. 


8. Complainant, subsequent to April 5, learned that the Fed- 
eral inspection of April 4 had not included the entire carload 
of cabbage and thereafter, on April 19, notified respondent that 
it was rescinding the consignment agreement and was returning 
to respondent the net proceeds of the consignment sale previ- 
ously remitted to complainant by check dated April 11, 1960 in 
the sum of $186.82. 


9. Respondent paid freight on the shipment in the amount 
of $379.46, and remitted $186.82 to complainant, without preju- 
dice and as an undisputed amount, leaving a balance due and 
owing of $423.72. 


10. The formal complaint was filed on September 27, 1960, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


There is no dispute between the parties herein regarding the 
fact that, on March 28, 1960, they entered into a contract of 
purchase and sale involving a carload of Florida cabbage, as 
set forth in full in Finding of Fact 3. There is likewise no 
dispute regarding the fact that complainant, on March 30 and 
pursuant to the contract of sale mentioned above, shipped a 
carload of cabbage from Hastings, Florida, to respondent at 
Jersey City, New Jersey, the contract destination, in car FGEX 
57274. 

According to the evidence contained in the Department’s 
report of investigation, car FGEX 57274 arrived at contract 
destination on Sunday, April 3. Thereafter, according to respond- 
ent’s answering statement, an employee of respondent, one 
Edward Zarobinski, acting upon the instructions and at the 
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direction of respondent, removed 140 crates of cabbage from 
car FGEX 57274 on the evening of April 4 and hauled them by 
truck to respondent’s store in New York City. 


Respondent’s actions in unloading a part of the car, being 
inconsistent with a rejection of the shipment, constituted an 
acceptance of the entire load, Ernest R. Fadler Co. v. Hill Pro- 
duce Co., 9 A.D. 216, and rendered it (respondent) liable to com- 
plainant for the contract price. Antigo Potato Brokerage Ex- 
change v. W. R. Reed, Brokers, 18 A.D. 859, Respondent, how- 
ever, offers two defenses to complainant’s claim for the contract 
purchase price. The first of these defenses is based upon respond- 
ent’s allegation that the contract of sale made on March 28 was 
changed on April 5 by mutual agreement to a contract of con- 
signment; that the cabbage was thereafter sold by respondent 
on consignment pursuant to this agreement; that the net pro- 
ceeds of that sale have been paid to complainant; and that 
respondent owes complainant nothing further in connection with 
this transaction. 


Complainant answering this defense of respondent, states that 
complainant, on April 5, was informed by the broker, C. H. 
Robinson, Inc., that a Federal inspection of the cabbage had 
been obtained by respondent on April 4, with the results, as to 
condition, being those shown in Finding of Fact 6; that com- 
plainant did not know and was not told that these results were 
based upon an inspection of a portion of the load, but believed 
that the inspection had included the entire carload; that com- 
plainant, acting under this impression, agreed to let respondent 
handle the shipment of cabbage on a consignment basis; that 
this was done, with respondent sending a check to complainant, 
dated April 11, 1960, in the amount of $186.82, which sum 
purportedly represented the net proceeds obtained from the con- 
signment sale by respondent of the cabbage in car FGEX 57274. 
Further continuing, complainant contends that, on some date 
between April 11 and April 19, a copy of the certificate made 
pursuant to the Federal inspection of April 4 came into com- 
plainant’s possession; that this certificate revealed the limita- 
tions under which the inspection was made; that the conditions 
were not the same as those which complainant had understood 
and was informed had existed at the time the consignment 
agreement was made. 


Of course, the question arises at this point as to whether the 
broker, who is not a party herein, was told by respondent that 
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the Federal inspection of April 4 was restricted to a portion of 
the load, and if so, whether this information was relayed by the 
broker to complainant. Benjamin Lipsitz, the individual who 
represented the broker in the negotiations involved herein, was 
interviewed by an investigator from the Department. Lipsitz 
stated at that time that he was not aware that the Federal 
inspection of April 4 was confined to 140 crates but had thought 
the inspection was made in the car and covered more than 140 
crates and that he had heard nothing to the contrary until 
receiving a letter from complainant on or about April 19 bring- 
ing this fact to his attention. 

Respondent does not contend that he told the broker that the 
results of the Federal inspection of April 4 were based upon an 
inspection of 140 crates. In view of this fact, and in the light 
of the statements made by complainant and the broker on this 
subject, we are of the opinion and do so conclude that com- 
plainant and the broker were not told and did not know that only 
140 crates were covered by the Federal Inspection of April 4. 
Respondent thus withheld from complainant material informa- 
tion which respondent was in good faith bound to disclose, as a 
result of which complainant agreed to a new contract. Such 
withholding of material information rendered the new contract 
voidable as to complainant. Complainant has elected to avoid 
the subsequent agreement and have its rights determined under 
the original contract. 

Since complainant bases its claim against respondent upon 
the contract of March 28, we must consider at this point the 
second defense presented by respondent: that the cabbage in car 
FGEX 57274 was not U.S. No. 1 on arrival at contract destina- 
tion, in breach of the express warranty made by complainant, 
and to its (respondent’s) damage. 

Having accepted the cabbage, the burden of proving the al- 
leged breach, by a preponderance of the evidence, rests upon the 
respondent. As proof of the breach, respondent directs our 
attention to the results of the three inspections made on April 
4. A significant feature of these inspections is the fact that the 
Federal inspector found decay ranging from 5 to 25%, with an 
average of 14% Bacterial Soft Rot; the inspector for the RPIA 
found no decay at all in that portion of the load which he in- 
spected in the car; while the inspector for the National Inspec- 
tion Service found 0 to 10%, and an average of 3% decay in 
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the course of his inspection, which was made jointly with the 
RPIA. The validity of these reports is not questioned by either 
of the parties. 


While respondent points to the results of the inspection con- 
ducted jointly by the National Inspection Service and the RPIA 
as partial proof of its claim that complainant breached the deliv- 
ered terms of the contract with respect to the grade of the cab- 
bage shipped by complainant, it places its major emphasis and 
principal reliance upon the results of the Federal inspection 
made of 140 crates of cabbage in respondent’s place of business. 
We are not satisfied that the 140 crates federally inspected at 
respondent’s place of business came from car FGEX 57274. 
There is a slight difference in the inspection reports issued by 
the RPIA and the National inspectors. There is, however, a 
much wider divergence when the results of these private inspec- 
tions are compared with the Federal inspection findings. While 
respondent has failed to explain this difference, it seems not 
improbable that, due to some mix-up, the Federal inspector may 
have inspecetd some crates of Superior brand cabbage from 
another car (BREX 74331) which were admittedly present in 
respondent’s warehouse and which were of a lesser quality than 
that contained in car FGEX 57274. The RPIA and National 
inspections having been performed before the car was unloaded 
must be considered as covering the cabbage in question. To 
determine the condition of the cabbage at time of arrival at 
destination on April 3, it is necessary to interpret the findings 
of the RPIA and National inspection on the basis of the defini- 
tion of scorable defects contained in the U. S. Standards for 
Cabbage because the contract called for U. S. No. 1 stock to 
be delivered at New York. The percentages of defects described 
in the private certificates do not in all instances represent dam- 
age as defined in the U. S. Standards. It is our conclusion that 
the defects described in the private inspection certificates that 
can be accepted as damage under the U. S. standard are not 
present in sufficient quantity to show that the cabbage failed to 
meet the requirements of the U. S. No. 1 grade at time of 


arrival. 


The burden of proving a breach of warranty by complainant 
rests upon respondent and, on the basis of the record before 
us, respondent has failed to sustain this burden. 


Having failed to sustain the burden of proving the alleged 
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breach of warranty, respondent owes complainant the unpaid 
balance of the contract purchase price, or $423.72. Respondent’s 
failure to pay this amount to complainant is a violation of sec- 
tion 2 of the act, for which reparation, with interest, should be 
awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $423.72, with interest at the 
rate of 5 percent per annum from May 1, 1960, until paid. 


The facts shall be published and copies of this order shall be 
served upon the parties. 


(No. 7269) 


JOHN PoOPOVICH, JR. v. BROCK & COMPANY, INC. PACA Docket 
No. 8166. Decided July 6, 1961. 


Acceptance—Liability 


It is concluded that respondent failed to prove that the parties agreed to 
extend the time for delivery and that respondent is liable to complainant 
for the contract price of the shipments delivered. The counterclaim is 
dismissed. 

Davis and Davis, of Ebensburg, Pennsylvania, for complainant. Schumacker 
and Lunkenheimer, of Philadelphia, Pennsylvania, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed May 19, 1960, and the formal 
complaint was filed July 19, 1960. Complainant alleges that on 
or about November 1, 1959, he contracted to sell to respondent 
approximately 24,000 100-pound bags of potatoes for delivery 
during the period from February 1 to April 15, 1960; that 
12,448 bags of potatoes were delivered to respondent on or 
before April 15, on which a balance of $7,348 remains due; and 
that respondent failed to take delivery of the remaining potatoes 
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within the time specified. It is alleged further that on or about 
April 16, 1960, the parties entered into another contract for an 
indefinite amount of potatoes at $3.25 per bag and that pursuant 
to this contract complainant delivered 2,000 bags of potatoes 
between April 18 and April 22, 1960, on which $6,500 remains 
due and unpaid. Complainant requests an award of reparation 
in the total amount of $13,848. 


A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint were served upon 
respondent on September 8, 1960. A copy of the Department’s 
report was served upon complainant on September 10, 1960. 


Respondent filed an answer, including a counterclaim, on Sep- 
tember 20, 1960, in which it is alleged that the contract was for 
25,200 bags and that delivery was to be made during the months 
of February, March and April and was not limited to April 15, 
1960. Respondent denies that complainant made all deliveries 
requested by respondent and denies that another contract at a 
higher price was entered into on April 16, 1960. Although 
respondent admits owing complainant $13,599.25, it counter- 
claims for damages of $15,052.80, resulting from complainant’s 
failure to deliver the balance of 10,752 bags of potatoes. An oral 
hearing was requested by respondent. 


Complainant filed a reply on October 17, 1960, denying any 
liability to respondent. 


An oral hearing was held on January 12, 1961, in Philadel- 
phia, Pennsylvania, at which both parties were represented by 
counsel. Two witnesses testified for complainant and two testi- 
fied for respondent. Each party filed proposed findings of fact, 
conclusions, and order, together with a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John Popovich, Jr., whose 
address is R. D. No. 1, Johnstown, Pennsylvania. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is a corporation, Brock & Company Inc., whose 
address is 420 East Erie Avenue, Philadelphia, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On November 30, 1959, in the course of interstate com- 








POPOVICH v. BROCK & CO. 743 
Cite as 20 A.D. 741 


merce, the parties entered into a written contract for the sale 
of potatoes by complainant to respondent to be processed into 
frozen french fried potatoes at a plant being constructed or 
renovated at Centre Hall, Pennsylvania, The terms of this con- 
tract are as follows: 


“NOW, THEREFORE, under the terms of this Agree- 
ment, Popovich agrees to ship to Brock approximately 
25,200 bags of 100# each net weight, between Febru- 
ary 1, 1960, and April 15, 1960, these potatoes to be 
from original storage examined and accepted for quality 
by Brock in accordance with the following conditions: 


“1. DELIVERIES: Popovich will deliver the po- 
tatoes in standard 100# net weight burlap bags and 
load on common carriers in accordance with the instruc- 
tions of Brock or its representative, at such times as 
may be designated by Brock, between February 1, 1960, 
and April 15, 1960. Popovich agrees to ship to Brock 
the quantity of potatoes specified in this contract at the 
rate of a minimum of three hundred seventy-five (375) 
100# bags per day, and a maximum to be set by Brock, 
on the day specified by Brock, unless otherwise agreed 
between Brock and Popovich. All potatoes shall be kept 
in farm storage and other potato warehouses in which 
a minimum temperature of 45° and a maximum of 50° 
is maintained throughout the storage period. 


“2. QUALITY :—Potatoes offered by Popovich will 
be graded under the specifications as set forth in U.S. 
Standard for potatoes, effective July 15, 1958, graded 
out 214” minimum size. 


“3. TERMS OF SALE: Price/100# net weight 
burlap sack based on U.S. #1 sized 2144” minimum 
shall be subject to the following price range for Febru- 
ary—$2.70; March—$2.80; April—$2.90 per 100+ bag, 
F.0.B. original storage site. 

“4. Payments shall be made within five (5) days 
after delivery, unless otherwise agreed between Popovich 
and Brock. 

“5. Brock agrees to return all bags furnished by 
Popovich, or to reimburse Popovich for bags not re- 
turned, at the rate of 6¢ per bag. 
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“6. It is understood between the parties that Popo- 
vich is guaranteeing that he has contracts with growers 
covering the amounts and terms as set forth in this 
contract, and that in the event any growers fail to abide 
by the terms of their contract with Popovich, Popovich 
will not be liable to Brock for such default, but will aid 
and assist Brock in obtaining fulfilment of the con- 
tracts, or will assign said contracts to Brock for dispo- 
sition as it desires. 


“7, Any changes or additions to this contract shall 
be agreed in writing by both Brock and Popovich.” 


4. In contemplation of the foregoing contract entered. into 
with respondent, complainant had contracted on November 19 to 
purchase approximately 24,000 100-pound bags of potatoes from 
Guy Stutzman, a grower near Indiana, Pennsylvania, and ap- 
proximately 1,200 100-pound bags from Richard Bloom, a grower 
near Ebensburg, Pennsylvania. These contracts were substan- 
tially the same as the one entered into with respondent except 
that the prices were 10 cents per sack less. 


5. In December 1959, complainant requested an advance pay- 
ment of, $3,500, which respondent paid. 


6. From February 17, 1960, to April 8, 1960, inclusive, com- 
plainant shipped from loading points in Pennsylvania, to the 
plant at Centre Hall, Pennsylvania, 26 truckloads of potatoes, 
consisting of 10,128 100-pound bags. The applicable f.o.b. prices, 
plus trucking charges paid by complainant, totaled $30,607.50. 
Complainant invoiced respondent correctly on 25 loads but on 
one load shipped April 1, the invoice for $1,200 should have been 
$1,240. Respondent received the potatoes and paid $30,567.50, 
less the advance of $3,500, but refused to pay the additional 
$40, although complainant sent respondent a corrected invoice. 


7. From April 11 through April 15, 1960, complainant 
shipped from loading points in Pennsylvania to the plant at 
Centre Hall, Pennsylvania, at the rate of one truckload a day, 
a total of 2,320 100-pound bags of potatoes having a total f.o.b. 
price, plus trucking charges of $7,308. Respondent accepted the 
potatoes but failed to pay complainant the amount due, or any 
part thereof. 


8. On or about April 16, 1960, complainant consented to ship 
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to respondent an indefinite number of truckloads of potatoes. On 
April 17, complainant sent respondent the following telegram: 


“CONFIRMING TWO LOADS POTATOES 3.25 DE- 
LIVERED BAGS RETURNED MONDAY DELIVERY 
YOUR ACCEPTANCE FINAL. TERMS CASH FIVE 
DAYS.” 
The next day complainant sent another telegram to respondent 
which reads: 
“DID NOT RECEIVE CHECK TODAY AS PROM- 
ISED IMPERATIVE WE HAVE IMMEDIATE SET- 
TLEMENT BEFORE MORE POTATOES ARE 
SHIPPED.” 


9. From April 18 through April 22, 1960, complainant 
shipped from loading points in Pennsylvania to respondent at 
Centre Hall, Pennsylvania, five truckloads of potatoes, consist- 
ing of 2,000 100-pound bags, having a total f.o.b. price plus 
trucking charges, of $6,300. Respondent accepted these potatoes 
but failed to pay the amount due, or any part thereof. 


10. Complainant refused to ship any potatoes to respondent 
after April 22, 1960. 


11. Complainant shipped to respondent all of the potatoes 
ordered by respondent up to April 15, 1960. The potatoes were 
of the grade and size ordered. Due to delays in construction and 
other difficulties at the plant, full production of frozen french 
fried potatoes did not begin until the first full week April 1, 
1960, and, therefore, respondent was unable to use potatoes in 
the quantities and at the times specified in the contract. 


12. The 13,309 bags of potatoes shipped by complainant to 
respondent were processed into frozen french fried potatoes. 
Complainant supplied approximately 60 percent of the raw 
potatoes received by respondent in 1960 and approximately 47 
percent of the frozen french fried potatoes manufactured by 
respondent were shipped out of the State of Pennsylvania. 


13. The formal complaint was filed July 19, 1960, which was 
within 9 months after the cause of action accrued. 
CONCLUSIONS 


There is no dispute concerning the terms of the written con- 
tract entered into by complainant and respondent on November 
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30, 1959. The basic issue here is whether the parties on or abor* 
March 16, 1960, orally agreed to extend the final date for ship- 
ment set forth in this contract, April 15, 1960, to April 30, 
1960, as contended by respondent. Complainant denied there was 
any extension of time. 


At the oral hearing, Lynmar Brock, Jr., vice-president of 
respondent, testified that, at the time the contract was entered 
into, respondent contemplated that production in the plant at 
Centre Hall, Pennsylvania, would begin about February 1 and 
end about May 1, 1960, but that due to the late arrival of equip- 
ment and other reasons there was about a seven-week delay, 
and, except for several trial runs, production did not begin 
until the first full week in April with an anticipated termination 
date in the last week in May. Continuing, Brock testified that on 
March 16, complainant and Stutzman visited him at the plant 
for the purpose of seeing the operation and also to ascertain 
when respondent could take potatoes in quantity; that he ex- 
plained to them the difficulties which respondent had encountered 
in starting production; and that he told them he felt sure 
respondent would get into production by the first full week in 
April and would be able to use potatoes at the rate of one load 
a day the first full week in April and two loads a day thereafter 
until the end of April, and they replied “Okay” or words to that 
effect. 


Complainant and Stutzman admit visiting respondent’s plant 
on March 16, because Stutzman was anxious to move four loads 
of the potatoes out of his cellars immediately and the balance 
by April 15. Complainant testified that he was never asked to 
extend the delivery date and the matter of deliveries was not 
discussed on March 16 because Elmer Smalling, respondent’s 
buyer and the one with whom he dealt on such matters, was not 
present. Stutzman testified that Brock said he would make 
arrangements to take the four loads but that nothing was said 
during the visit about extending the deadline for delivery of the 
other potatoes to April 30. There is no dispute that these four 
loads were shipped to and accepted by respondent. 


In support of its position, respondent relies upon a written 
statement prepared by Brock and signed by Stutzman on May 
17, 1960, at Brock’s request, concerning the meeting on March 
16. Among other things it states: 


“Mr. Brock said that they would order delivery of 
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potatoes on a schedule no later than the following: 


One load each working day during the first week in 
April and two loads each working day thereafter until 
the balance of the contract was delivered. Mr. Brock 
stated that this should clear up the deliveries by the end 
of April. Mr. Brock said that they might be able to 
take some of these loads in advance in March, but that 
in any event they would not order delivery later than 
the schedule I have previously mentioned. Mr. Brock 
asked both me and Popovich whether this would be all 
right. I told him if all the potatoes were out of my barn 
by the end of April it was all right by me. Mr. Popovich 
said the delivery schedule suggested by Mr. Brock was 
agreeable to him, or words to that effect.” 


Stutzman testified at the hearing that when Brock first ap- 
proached him about the proposed statement, he told Brock that 
he did not hear any conversation between complainant and 
Brock with respect to extending the contract delivery dates, and 
therefore the statement was not true; and that Brock said he 
would change it a bit, whereupon Stutzman signed it. The first 
sentence of the portion of the statement quoted, as well as parts 
not quoted, has a line drawn through the middle thereof. Accord- 
ing to Brock, he made these deletions at Stutzman’s request. 
Stutzman further states that the next day he told complainant 
about the statement and that on May 19, 1960, he signed another 
statement which reads in pertinent part as follows: 


“. . that any inference from said statement to the 
effect that Mr. Popovich was present at any time when 
conversation was had relative to extension of delivery 
dates from April 15 to the end of April, is in error. . .” 


Respondent had the burden of proving by a preponderance of 
the evidence that complainant and respondent agreed on March 
16, 1960, to extend the time for delivery to April 30, 1960. The 
written statements of Stutzman being in conflict as to the pres- 
ence of complainant at the time of the conversation are of little 
value in resolving the controversy. On the basis of the evidence 
before us, it is concluded that respondent has failed to sustain 
the necessary burden of proof. 

In reaching the foregoing conclusion, we have not overlooked 


the fact that complainant actually shipped five truckloads of 
potatoes after April 15. Complainant contends that this was 
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pursuant to a new contract entered into on April 16, but we 
find no evidence thereof other than complainant’s telegram of 
April 17. To the contrary, the evidence indicates that as a result 
of conversations between Smalling and complainant on April 14 
and 16, complainant consented to ship an indefinite number of 
loads after April 15 under the contract. According to Smalling, 
complainant stated on April 14 that 10 cents more per bag 
might satisfy Stutzman and take care of shrinkage of the 
potatoes in storage. This may account for the fact that com- 
plainant invoiced respondent for these five loads in an amount 
10 cents per bag higher than the contract price of $2.90 per 
bag, plus freight charges. There is no evidence that respondent 
agreed to pay this higher amount. Moreover, complainant did 
not pay Stutzman 10 cents per bag extra for the five loads. 


Accordingly, the April price of $2.90 per bag applied to these’ 


loads. In the absence of any proof as to a breach of contract 
on complainant’s part, it is concluded that respondent is liable 
to complainant for the 4,320 bags of potatoes received in the 
total amount of $13,608. 


There is a further controversy concerning the applicable price 
of one load delivered to respondent on April 1. Complainant 
invoiced respondent at $2.80 per bag or a total price of $1,200, 
including freight charges. Complainant contends that since the 
load arrived at respondent’s plant on April 1, the price of $2.90 
per bag specified in the contract should have been used. On the 
other hand, respondent contends that the potatoes were loaded 
on the truck on March 31 and, therefore, the March price of 
$2.80 per bag was proper. There is no question that on March 
31 respondent ordered the load delivered the next day. The evi- 
dence fails to show when the truck was loaded. Since the con- 
tract specified f.o.b. prices at the original storage site and speci- 
fied shipment between February 1 and April 15, it seems logical 
that the parties intended the price to be determined by the date 
on which the load was shipped, not when loading was completed. 
Although it is not shown when the load was actually shipped 
from Ebensburg, it arrived at respondent’s plant, a distance of 
approximately 65 miles, on April 1. So the probability is that 
the shipment began after 12:01 a.m., April 1, 1960. It is con- 
cluded that complainant is entitled to the additional sum of $40 
on this load. 


The failure of respondent to pay to complainant the sum of 
$13,648 is in violation of section 2 of the act. Reparation should 
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be awarded to complainant in that amount, with interest. In 
view of the foregoing, respondent’s counterclaim should be dis- 


missed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $13,648, with interest thereon 
at the rate of 5 percent per annum from June 1, 1960, until paid. 


The counterclaim is dismissed. 
The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7270) 


JOE PHILLIPS v. H. I. BAERNSTEIN & Co. PACA Docket No. 8230. 
Decided July 11, 1961. 


Admission of Liability—Counterclaim 


Respondent admits his indebtedness to complainant for this shipment and 
is ordered to pay the amount due. Since there is no proof that the 
matter covered by respondent’s counterclaim is within our jurisdiction, 
the counterclaim is dismissed. 

Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 26, 1960, and 
the formal complaint was filed on November 7, 1960. Com- 
plainant seeks an award of reparation in the amount of $1,287 
in connection with a truckload of potatoes allegedly sold by 
respondent for complainant’s account on April 28, 1959. 


On December 5, 1960, a copy of the report of investigation 
prepared by the Department, and a copy of the formal com- 
plaint were served upon respondent. A copy of the report of 
investigation was served upon complainant on the same date. 











750 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 749 


Respondent filed an answer on December 21, 1960, wherein 
he admitted his indebtedness to complainant for the truckload 
of potatoes in question but alleged a counterclaim in the amount 
of $527.73 for expenses incurred on behalf of complainant in 
connection with another truckload of potatoes. 


Since neither party requested an oral hearing, the shortened 
method of procedure was followed as provided in section 47.20 
of the rules of procedure. Complainant adopted his formal com- 
plaint and attached exhibits as his opening statement. Respond- 
ent filed an answering statement and complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Joe Phillips, whose address. 
is 212 Goodman Street, Bakersfield, California. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent is an individual, H. I. Baernstein, doing busi- 
ness as H. I. Baernstein & Co., whose address is Room 8, 3100 
Produce Row, Houston, Texas. At the time of the transaction 
involved herein respondent was licensed under the act. 


3. On or about April 28, 1959, in the course of interstate 
commerce, respondent sold to various pool buyers in Houston, 
Texas, for complainant’s account, one truckload of potatoes 
consisting of 310 100-pound sacks of U.S. No. 1, Size A, Long 
White potatoes at $3.70 per hundredweight, and 57 100-pound 
sacks of U.S. No. 2, Size A, Long White potatoes at $3.10 per 
hundredweight, delivered Houston, Texas. Respondent was to 
collect and remit the proceeds to complainant. 


4. The potatoes were shipped by complainant on April 28, 
1959, from Edison, California, to Houston, Texas, and were 
received and accepted by the buyers. 


5. Respondent collected from the buyers the purchase prices 
in the amount of $1,323.70, but has failed to pay this amount, 
less brokerage of $36.70, to complainant. 


6. The informal complaint was filed on January 26, 1960, 
which was within 9 months after the cause of action accrued. 
CONCLUSIONS 
Respondent admits his indebtedness to complainant for the 
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truckload of potatoes shipped by complainant on April 28, 1959, 
but contends that complainant owes him $527.73 for the follow- 
ing expenditures made and debts incurred on complainant’s 
behalf: 


6/13/58 G. E. Lockley—Cartage from Temple, Texas 82.40 
6/23/58 Government Inspection Fee 10.00 
8/13/58 Bailey & Blum—Sequestration Bond Premium 18.24 
10/4/58 Lawyers Surety Corp.—Replevy Bond Premium 18.24 
5/27/59 Lawyers Surety Corp.—Seques. & Replevy Bond Premium 36.48 
4/1/60 Lawyers Surety Corp.—Sequestration Bond Premium 18.24 
4/1/60 Bailey & Blum—Attorney’s Fees, etc. 344.13 

Total 527.73 


The details concerning this $527.73 counterclaim are not 
spelled out, but it appears that respondent made the expendi- 
tures or incurred the obligations as complainant’s representative 
in connection with litigation to recover a truckload of com- 
plainant’s potatoes from one Daugherty. For lack of proof that 
this is a matter within our jurisdiction, the counterclaim should 
be dismissed. 

Respondent’s failure to pay promptly to complainant $1,287 
due on the shipment of April 28, 1959, is in violation of section 
2 of the act. Reparation in that amount, with interest, should 
be awarded to complainant. 


ORDER 


Within 30 days from the date hereof respondent shall pay 
to complainant, as reparation, $1,287, plus interest thereon at 
the rate of 5 percent per annum from June 1, 1959, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 7271) 


MICHAEL CARTANZA v. CONTINENTAL PRODUCE Co. PACA Docket 
No. 8023. Decided July 12 1961. 
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New Contract—Dismissal 
It is concluded that the parties entered into a new agreement, and that there 
is no evidence of negligence on respondent’s part. The complaint is 
dismissed. 
Mr. Herman C. Brown, of Dover, Delaware, for complainant. Mr. Ned Stein, 


of Philadelphia, Pennsylvania, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed September 3, 1959, and 
the formal complaint was filed March 2, 1960. Complainant: 
alleges that on or about July 30, 1959, he sold a truckload of 
U.S. No. 1, Size A, potatoes to respondent for a total price of 
$827.07 f.o.b., and that the load was shipped to Newark, New 
Jersey, and Sharon, Pennsylvania, upon respondent’s instruc- 
tions, and was then returned to complainant who refused to 
accept them back. Complainant requests an award of repara- 
tion in the amount of $1,328.65, which is alleged to be the 
purchase price, plus the freight charges. 


A copy of the Department’s report of investigation was served 
upon complainant on May 2, 1960. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on or about May 25, 1960. 


Respondent filed an answer on June 14, 1960, admitting the 
purchase of potatoes from complainant on an f.o.b. basis, but 
alleging that they were to be U.S. No. 1 grade on arrival at the 
destination, Sharon, Pennsylvania. Respondent further alleges 
that the potatoes failed to grade U.S. No. 1 on arrival at Sharon; 
that complainant was notified immediately of the rejection; that 
the load was returned to complainant and accepted by him; and 
that, at the request of complainant, respondent resorted the load 
and attempted to sell the potatoes to a customer at Carlstadt, 
New Jersey, but the load was again rejected. In conclusion, 
respondent denies any liability to complainant. 


An oral hearing, at the request of respondent, was held at 
Philadelphia, Pennsylvania, on January 11, 1961. Complainant 
was not represented at such hearing and no evidence was sub- 
mitted on his behalf. Respondent was represented by counsel and 
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three witnesses testified for respondent. Respondent filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Michael Cartanza, whose 
address is R. D. No. 4, Dover, Delaware. 


2. Respondent, Continental Produce Co., is a corporation whose 
address is 3301 South Galloway Street, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was not licensed under the act, but was subject to license. 


3. On or about July 30, 1959, in the course of interstate 
commerce, complainant sold to respondent one truckload of 
round white potatoes, U.S. No. 1, Size A, consisting of 3,000 
10-pound paper bags, at the agreed price of 2814 cents per 
bag, f.o.b. Dover, Deleware. Respondent advised complainant 
that the potatoes were to be shipped to a customer in Newark, 
New Jersey. Complainant guaranteed that the potatoes would 
be U.S. No. 1 on arrival. 


4. On or about July 30, 1959, complainant loaded 2,902 
10-pound bags of potatoes at Dover on a truck hired by respond- 
ent. The load was federally inspected at 11 p.m., July 30, prior 
to shipment, and the potatoes were certified as grading U.S. No. 
1, Size A. 


5. Respondent shipped the load to a customer in Sharon, 
Pennsylvania, where it arrived on Friday, July 31. The cus- 
tomer rejected the load because the potatoes failed to grade U.S. 
No. 1 by reason of excessive decay. Respondent advised com- 
plainant of the rejection and that no federal inspection was 
available until Monday. Pursuant to complainant’s instructions, 
respondent returned the load to Dover on Sunday, August 2, 
1959. Complainant authorized respondent to dispose of the 
potatoes. 


6. Respondent resorted the load. Approximately 400 bags 
which were wet and spotted were sent to complainant and the 
balance of about 2,500 bags went to a customer in Carlstadt, 
New Jersey, who rejected the load. The load was federally 
inspected on August 3, at 5 p.m. and the potatoes were certified 
to be as follows: 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 751 





“Quality: Fairly clean and fairly bright, mostly 
slightly, many moderately skinned, fairly 
well to well shaped. Grade defects average 
2% chiefly sunburn and cuts. 


“Condition: Generally firm. In 50% of bags no soft rot, 
80%—1 to 6%, 20%—9 to 14%, average 
4% Slimy Soft Rot in various stages. 


“Grade: Now fails to grade U.S. No. 1, Size A only 
account of soft rot in excess of tolerance. 


“Remarks: Inspection and certificate restricted to pro- 
duce and lading in upper 5 layers of the 
load.” 


7. The load of potatoes was returned to complainant at Dover | 


who refused to take possession of the potatoes. The truck driver 
unloaded the potatoes at a dump on Augst 4. 


8. Respondent has not paid complainant the purchase price 
of the potatoes, $827.07, or any part thereof. 


9. The informal complaint was filed September 3, 1959, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


Complainant alleged that the load of potatoes in question 
was sold to respondent on an f.o.b. basis. Respondent admitted 
in its answer that complainant sold the potatoes to respondent 
at a price of 2814 cents per bag f.o.b. shipping point, but 
alleges that in addition the potatoes were to grade U.S. No. 1 
on arrival at destination. 


There is no dispute that the potatoes were purchased from 
complainant by respondent’s representatives, Eddie Startt and 
Marvin J. Klein. From their statements made during the inves- 
tigation of the informal complaint and at the oral hearing, it 
appears that the potatoes were warranted by complainant to 
be U.S. No. 1 grade on arrival at Newark, New Jersey, the 
intended destination, and that prior to the shipment of the load 
from Dover, Delaware, the destination was changed to Gold 
Dawn Foods, Sharon, Pennsylvania. Complainant offered no 
evidence in rebuttal. Accordingly, it is concluded that respond- 
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ent has sustained the burden of proving its contention as to the 
terms of sale. 

Actually, it is of little importance whether there was a war- 
ranty as to grade on arrival at destination. Respondent con- 
tends and the evidence establishes that in any event the original 
contract was cancelled or abrogated by the parties and com- 
plainant authorized respondent to have the potatoes sold for 
complainant’s account. Startt and Klein testified that the load 
of potatoes was sold to Golden Dawn Foods with a guarantee 
of U.S. No. 1 grade on arrival; that this company refused the 
potatoes on arrival because of soft rot in excess of the tolerance 
allowed for the U.S. No. 1 grade; that complainant was advised 
of respondent’s rejection and he asked respondent to obtain a 
federal inspection; and that complainant ordered the load 
returned to him when advised that it would be necessary to pay 
a federal inspector to come from Pittsburgh, Pennsylvania. Con- 
tinuing, these witnesses testified that complainant examined 
the returned potatoes and asked respondent to help him to 
dispose of them. 

As set forth in the Findings of Fact, respondent resorted the 
potatoes and attempted to sell them, but was not successful. 
There is no evidence of negligence on respondent’s part. 


Since complainant has failed to establish that respondent 
violated section 2 of the act, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7272) 


H. Y. MINAMI & SONS v. CENTRAL FRUIT & VEGETABLE, INC. 
AND SOUTHWEST BROKERAGE Co. PACA Docket No. 8267. 
Decided July 13, 1961. 


Failure to Pay—Default 


The failure of respondent Central Fruit & Vegetable, Inc., to answer the 
complaint constitutes an admission of the allegations of the complaint, 
and this respondent is ordered to pay the amount due. Since the record 
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contains no evidence to show that complainant has been damaged as 
a result of any act or failure to act on the part of the broker, the com- 
plaint as to Southwest Brokerage Co. is dismissed. 


H. P. Parker and Son, of Alhambra, California, for complainant. Respondent 


Southwest Brokerage Co. pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on October 24, 1960, com- 
plainant seeks to recover from Central Fruit & Vegetable, Inc. 
the total purchase price of two carloads of lettuce sold and 
delivered to said respondent in July 1960; or, in the alternative, 
complainant seeks to recover from Southwest Brokerage Co. 
the purchase price of one of the carloads of lettuce because 
this respondent allegedly acted outside the scope of authority 
conferred by complainant. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon Central Fruit 
& Vegetable, Inc. on December 27, 1960. Copies of the complaint 
and the report of investigation were served upon Southwest 
Brokerage Co. on December 24, 1960. A copy of the report of 
investigation was served upon complainant on December 27, 
1960. Southwest Brokerage Co. filed an answer to the complaint 
on December 29, 1960, denying any responsibility whatever for 
the purchase price of the lettuce in question and stating that 
complainant has suffered no financial loss through any action 
of this respondent in connection with the shipment in question. 


Respondent Central Fruit & Vegetable, Inc. failed to file an 
answer and, under section 47.8(c) of the rules of practice, is 
deemed to have admitted all of the allegations of the complaint, 
including liability for the full purchase price of the two carloads 
of lettuce. 


Southwest Brokerage Co. did not request an oral hearing, and 
the issues as to this respondent were submitted in accordance 
with the shortened method of procedure provided for in section 
47.20 of the rules of practice. Pursuant to such procedure, com- 
plainant requested that the verified complaint and attached 
exhibits be considered as its opening statement. Respondent 
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Southwest Brokerage Co. filed an answering statement which 
concluded the submission of evidence, since no further state- 


ment was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Yaemon Mi- 
nami, Yataro Minami, and Yoshimatsu Minami, doing business 
as H. Y. Minami & Sons, whose address is P. O. Box 245, Santa 


Maria, California. 


2. Respondent Central Fruit & Vegetable, Inc., is a corpora- 
tion whose address is 2009 Cadiz Street, Dallas, Texas. At the 
time of these transactions, this respondent was licensed under 
the act. 


3. Respondent Southwest Brokerage Co., is an individual, Jay 
Margules, whose address is 910 South Pearl Street, Dallas, 
Texas. At the time of these transactions, this respondent was 
licensed under the act. 


4. On or about July 6, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to Central Fruit 
& Vegetable, Inc. a carload of lettuce, U. S. No. 1 quality, 
2-dozen size, at an agreed price of $2 per carton, plus 15 cents 
per carton for vacuum cooling, or a total invoice price of $1,376, 
f.o.b. California shipping point. 


5. On or about July 9, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to Central Fruit & 
Vegetable, Inc. a carload of lettuce, U.S. No. 1 quality, 2-dozen 
size, at an agreed price of $1.50 per carton, plus 15 cents per 
carton for vacuum cooling, or a total invoice price of $1,056, 
f.o.b. California shipping point. This contract contained the 
following special provision: “Shipper protects brkg., also weaker 
mkt.” 


6. The contracts referred to in Findings of Fact 4 and 5 
were negotiated by Southwest Brokerage Co., Dallas, Texas, who 
issued and forwarded to the parties written confirmations. 


7. Complainant shipped on July 6 and July 9, 1960, from 
loading point in the State of California to respondent, Central 
Fruit & Vegetable, Inc., at Dallas, Texas, two carloads of lettuce 
contained in cars BAR 7576 and PFE 7488. 


8. Upon arrival of the two cars of lettuce at destination, 
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respondent Central Fruit & Vegetable, Inc. accepted the ship- 
ments, but has since failed, neglected, or refused to pay com- 
plainant the purchase prices thereof. There is due and owing 
to complainant from respondent Central Fruit & Vegetable, Inc., 
a total sum of $2,432. 


9. The formal complaint was filed on October 24, 1960, which 
was within 9 months after accrual of the causes of action 
alleged against Central Fruit & Vegetable, Inc. 


CONCLUSIONS 


Complainant has submitted as Exhibit No. 8 to its complaint 
a telegram sent to complainant by the broker on July 13, 1960, 
reading in part as follows: 


“TODAY CENTRAL UNLOADING PFE 7488 BUT 
CONTENDING .85 DISCOUNT OR 1.15 FOB AC- 
COUNT FEDERAL WEIGHTS APPROXIMATELY 
40/414 GROSS. OUR UNDERSTANDING SINCE 
STARTED WITH YOU LETTUCE WEIGHED 48/50# 
GROSS AND YOU HAVE NEVER TOLD US ANY 
DIFFERENTLY. AT ANY RATE WE DID NOT 
SELL HIM 40/414 GROSS AS YOU WELL KNOW. 
THEREFORE YOU CAN EITHER ACCEPT 1.15 FOB 
OR HANDLE PACA AS DESIRED.” 


This wire is far from being convincing evidence that Southwest 
Brokerage Co. authorized a reduction in price without the con- 
sent of complainant. As a matter of fact, Exhibits 10 and 12 
attached to the complaint are memoranda to complainant from 
the broker, in both of which he asks complainant to advise 
whether the reduction was agreeable to complainant. We con- 
clude that complainant has failed to sustain the burden of 
proving that Southwest Brokerage Co. failed to perform his 
duties as a broker or that the broker acted outside the scope of 
his authority and authorized Central Fruit & Vegetable, Inc. 
to reduce the invoice price of the lettuce in car PFE 7488 
without permission of complainant. 


According to the evidence, Southwest Brokerage Co. per- 
formed the duties of a broker in negotiating the contracts for 
the sale of the two cars of lettuce by complainant to respond- 
ent Central Fruit & Vegetable Inc., and there is nothing in the 
evidence that would in any way indicate that the broker’s duties 
were not fully and properly performed. Southwest Brokerage 
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Co. states in his answer that he made no unauthorized reduction 
in price, but merely relayed to complainant by wire respondent’s 
stand in the matter, “thereby carrying out his duty as a broker.” 
The broker states that he transmitted to complainant the request 
of Central Fruit & Vegetable, Inc. for a reduction in price on the 
second carload of lettuce from $1.50 to $1.15, due to the fact 
that the lettuce weighed an average of 39 pounds gross, whereas 
the expected gross weight was 48 to 50 pounds. The broker 
points out that complainant has suffered no financial loss because 
of any action on his part, since respondent has not paid for the 
lettuce in question, either at the higher or the lower price. 


Since the record contains no evidence whatever to show that 
complainant has been damaged as a result of any act or failure 
to act on the part of the broker, the complaint should be dis- 
missed as to Southwest Brokerage Co. 

On the basis of the default of Central Fruit & Vegetable, Inc. 
and its consequent admission of the facts alleged in the com- 
plaint, we find that the failure of Central Fruit & Vegetable, Inc. 
to pay complainant the total purchase price of $2,432 for the 
two carloads of lettuce shipped to and accepted by said respond- 
ent was in violation of section 2 of the act. Complainant should 
be awarded reparation in the latter amount against Central 
Fruit & Vegetable, Inc., with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent 
Central Fruit & Vegetable, Inc. shall pay to complainant, as 
reparation, the sum of $2,432, with interest thereon at the rate 
of 5 percent per annum from August 1, 1960, until paid. 

The complaint as to Southwest Brokerage Co. is hereby 
dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 7273) 


R. E. WILLSON COMPANY v. PARADISE FRUIT PACKERS. PACA 
Docket No. 8368. Decided July 18, 1961. 
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Prior Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND DISMISSING COMPLAINT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), a reparation order was issued on May 15, 1961, against 
respondent, an individual named Jack V. Roberts, doing business 
as Paradise Fruit Packers, in the sum of $46. Thereafter it came 
to the attention of the Department that Jack V. Roberts was not 
the owner of respondent firm, but was the Sales Manager 
thereof, and in this capacity was not the person to be charged 
in regard to the transactions involved in this proceeding. 
Accordingly, the reparation order of May 15, 1961, should be 
and hereby is vacated. 


Further information developed by the Department reveals that 
at the time of the transactions involved herein the owner of 
Paradise Fruit Packers was an individual, John E. Coleman, who 
was licensed under the act. It further appears, however, that 
John E, Coleman was never named or served with a copy of the 
complaint in this proceeding, and is now deceased. Accordingly, 
the complaint herein should be dismissed. 


The complaint herein is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 7274) 


BURNAND & COMPANY v. JACK ESFORMES CorP. PACA Docket 
No. 7745. Decided July 24, 1961. 


Acceptance—Liability 


Respondent accepted the shipments and, since there is no proof of a breach 
of the contract on the part of complainant, respondent is liable for the 
balance of the contract price. 


Mr. James V. Robins, of Nogales, Arizona, for complainant. Mr. Irving 
Schulman, of Miami Beach, Florida, for respondent. Mr. Fred W. Harris, 
Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed with the Department on 
May 27, 1959, complainant seeks to recover $6,836.18, which is 
alleged to be the total purchase price of two carloads of tomatoes 
sold to respondent. Complainant further alleges that it was 
expressly agreed that respondent would have no complaint con- 
cerning said tomatoes unless respondent obtained a federal 
inspection of said tomatoes at Chicago, Illinois, which showed 
that the tomatoes graded less than 70 percent U.S. No. 1, but 
that respondent failed and refused to have an inspection made 
of the two cars at Chicago. 


A copy of the complaint was served upon respondent on 
August 2, 1959, together with a copy of the report of in- 
vestigation prepared by the Department. A copy of the 
report of investigation was served upon complainant on August 
4, 1959. A copy of a supplemental report of investigation was 
served upon respondent on August 22, 1959, and a copy thereof 
was served upon complainant on August 21, 1959. 

Respondent filed an answer on September 14, 1959. Respond- 
ent denied the material allegations of the complaint and alleged 
that the two carloads of tomatoes were purchased with the 
understanding that no Manalucie variety would be included; 
that it would have the right to obtain an unrestricted inspection 
wherever the tomatoes were unloaded; and that only in the 
event the shipments contained 70 percent U.S. No. 1 quality 
tomatoes or better, would respondent be required to accept 
same and pay the purchase prices. Respondent alleges further 
that the unrestricted inspections made at New York, New York, 
disclosed that the tomatoes included Manalucie variety and they 
were not U.S. No. 1 quality. 

An oral hearing was held at Miami, Florida, on November 22, 
1960. Complainant was not present or represented at the hear- 
ing; however, the depositions of A. A. Burnand III, Luis Rivera 
Michel and M. J. Martinez, together with the exhibits attached 
to the complaint, were introduced in evidence at the request of 
complainant’s attorney and were received without objection. 
Respondent was represented at the hearing by counsel and Jack 
Esformes and Maurice Esformes testified for respondent. Six 
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depositions were received in evidence on respondent’s behalf. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Alphonse A, Burnand, Jr., 
doing business as Burnand & Company, whose post office address 
is Nogales, Arizona. 


2. Respondent, Jack Esformes Corp., is a corporation whose 
address is No. 1 Lincoln Road Building, Miami Beach, Florida. 
At the time of the transactions involved in this proceeding, 
respondent was licensed under the act. 


3. On or about March 22, 1959, in the course of foreign and 
interstate commerce, complainant sold to respondent one car- 
load of “Perla” brand tomatoes in car PFE 55627 consisting of 
910 lugs at $3 per lug, plus crossing charges, duties and con- 
sumption entry fee amounting to $686.83, or a total price of 
$3,416.83, f.o.b. shipping point, Nogales acceptance. The parties 
further agreed that the car would be shipped to respondent in 
New York, New York, with a stop-off in Chicago Illinois, for 
inspection and that respondent would have no complaint unless 
supported by a federal inspection showing the tomatoes graded 
less than 70 percent U.S. No. 1 at Chicago. The tomatoes were 
shipped from Sinaloa, Mexico, on March 20, 1959, and they were 
inspected at Nogales, Mexico, by Paul Sickler an employee of 
respondent’s authorized buying agent, James V. Forno. 


4. On March 22, 1959, complainant sent the following tele- 
gram which was received by respondent that same night: 


“CONFIRM SALE MADE YOU TODAY THRU YOUR 
AGENT JIM FORNO PFE 55627 PERLA BRAND 
OUT TONIGHT 10 5-5 127 5-6 773 6-6 TOTAL 910 
USONE 95 MATURE GREEN 5 TURNING 38.00 FOB 
ACCEPTANCE DUTY PREPAID YOUR ACCOUNT 
ROUTED SPRI CBQ CPT PENNA NEW YORK STOP 
CHICAGO INSPECTION BY YOURSELVES ICE 
ONE ONE HALF TONS EACH BUNKER TUCSON 
VENTS CLOSED KANSAS CITY STANDARD 
VENTS BEYOND PULP 5660. THIS CAR SOLD 
WITH UNDERSTANDING THAT YOU WILL HAVE 
NO COMPLAINT ON SAME UNLESS BACKED BY 
GOVERNMENT INSPECTION AT CHICAGO SHOW- 
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ING UNDER 700/0 USONE NO NEW YORK 
INSPECTION REGARDS.” 


5. On or about March 23, 1959, in the course of foreign and 
interstate commerce, complainant sold to respondent one carload 
of “Perla” brand tomatoes in car PFE 40265 consisting of 910 
lugs at $3 per lug, plus crossing charges, duties and consumption 
entry fee amounting to $689.35, or a total invoice price of 
$3,419.35, f.o.b. shipping point, Nogales acceptance. The parties 
further agreed that the car would be shipped to respondent, at 
New York, New York, with a stop-off in Chicago, Illinois, for in- 
spection by respondent and that respondent would have no com- 
plaint unless supported by a federal inspection showing the 
tomatoes graded less than 70 percent U.S. No. 1 at Chicago. The 
tomatoes were shipped from Sinaloa, Mexico, on March 21, 1959, 
and they were inspected at Nogales, Mexico, by Paul Sickler. 


6. On March 23 1959, complainant sent the following West- 
ern Union night letter to respondent: 


“CONFIRM SALE MADE YOU TODAY THRU YOUR 
AGENT HERE PAUL SICKLER PFE 40625 PERLA 
BRAND OUT TONIGHT 15 5-5 170 5-6 725 6-6 
TOTAL 910 USONE 90 MATURE GREEN TEN 
TURNING 3.00 FOBA PLUS CROSSING DUTY PRE- 
PAID YOUR ACCOUNT. ROUTED SPRI CBQ CPT 
PENNA STOP CHICAGO INSPECTION RILEY ICE 
ONE ONEHALF TONS EACH BUNKER TUSCON 
VENTS CLOSED KANSAS CITY STANDARD 
VENTS BEYOND PULP 6268. THIS CAR SOLD 
SAME UNDERSTANDING YESTERDAYS CAR 
THANKS.” 


7. The tomatoes in cars PFE 55627 and PFE 40625 were 
inspected by a federal inspector at Nogales, Mexico, on March 
22 and 23, respectively, and both cars were certified as grading 
U.S. No. 1 with no decay. 


8. The two loads were shipped to Chicago where they arrived 
on March 27. Both loads were inspected by Riley-McFarland Co. 
Respondent did not obtain a federal inspection of either car at 
Chicago. On April 2, respondent sent complainant the following 
telegram : 


“PFE 55627 ALSO PFE 40265 TRACK INSPECTIONS 
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IN GREEN STAGE SHOWING SPOTTED SHOUL- 
DERS INDICATING POSSIBLE FIELD DISEASE 
OR FACTORS AFFECTING PROPER MATURITY. 
ADVISE.” 


The following day, complainant replied by telegram: 


“NO SUCH THING AS FIELD DISEASE ON MEXI- 
CAN TOMATOES THIS SEASON. WE SOLD YOU 
THOSE TWO CARS ON ABSOLUTELY DEFINITE 
UNDERSTANDING THAT NO COMPLAINT WOULD 
BE REGISTERED UNLESS SUPPORTED BY GOV- 
ERNMENT INSPECTIONS AT CHICAGO SHOWING 
LESS THAN 70% USONE.” 


9. Respondent diverted the two cars to New York, New York, . 
where they were federally inspected. The tomatoes in car PFE 
55627 were certified on April 5, 1959, to be 55 percent of U.S. 
No. 1 quality, with defects including an average of 10 percent 
soft, 15 percent rot and 12 percent damage by sunken discolored 
areas occurring over shoulders. The inspection of PFE 40265, 
on April 7, disclosed that these tomatoes were also 55 percent 
of U.S. No. 1 quality, with defects averaging 10 percent soft, 9 
percent decay, and 15 percent discolored areas. Respondent 
resold the tomatoes in car PFE 55627 for net proceeds of 
$876.88 and those in the other car for net proceeds of $933.26. 


10. The total invoice price of both carloads of tomatoes is 
$6,836.18. Respondent has paid complainant the total net pro- 
ceeds of $1,810.14, leaving a balance due of $5,026.04. 


11. The formal complaint was filed May 27, 1959, which was 
within 9 months after the causes of atcion accrued. 


CONCLUSIONS 


As proof of the contract terms alleged in the formal com- 
plaint, complainant submitted in evidence the deposition of 
Manuel J. Martinez, complainant’s manager and an employee for 
30 years. Martinez testified that on March 21, 1959, James V. 
Forno telephoned him from Miami, Florida, and said respond- 
ent wanted to purchase Mexican tomatoes and that he (Mar- 
tinez) replied he was not interested in selling tomatoes to dealers 
in New York because of difficulties had with them in the past. 
Continuing, the deponent testified that in a further conversation 
the next day, he told Forno that he absolutely refused to sell 
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tomatoes in New York without positive assurance that once the 
cars left Chicago they would be absolutely free from any fur- 
ther complaint, and that Forno said if the tomatoes upon inspec- 
tion at Chicago were 70 percent U.S. No. 1 or better they would 
definitely be the property of respondent with no further com- 
plaint of any kind. According to Martinez, he agreed to sell the 
first carload on this basis and the following day he agreed with 
Paul Sickler, Forno’s employee at Nogales, to sell a second car- 
load to respondent on the same terms. 

Respondent admitted in its answer that Forno was respond- 
ent’s agent in the transactions but denied that the terms of sale 
were as alleged by complainant. However, such denial is incon- 
sistant with respondent’s statements in the following letter sent 
to complainant on April 25, 1959: 

“Reliant entirely upon your integrity we willingly 
accepted the terms of sale as outlined in your telegrams 
of 3/22/59, and 3/23/59—trusting if factors unknown 
to you at the time of sale would subsequently adversely 
affect the condition and saleability of these tomatoes 
you would not insist upon the ‘original terms of sale,’ 
and alter such agreement to conform to whatever might 
be proper under the circumstances.” 


On the basis of the foregoing evidence, it is concluded that a 
condition precedent to any claim by respondent as to either load 
of tomatoes was the obtaining of a federal inspection certificate 
at Chicago showing the tomatoes to be of lesser quality than 70 
percent U.S. No. 1. 

Although respondent states in its brief that the carloads were 
federally inspected at Chicago and certified to be U.S. No. 1 
grade, there is no evidence of such inspection. The only inspec- 
tions at Chicago mentioned by Esformes at the oral hearing 
were those made by Riley-McFarland Co. In respondent’s tele- 
gram to complainant on April 7, it is stated that there was no 
point in obtaining federal inspections at Chicago because the 
private inspections did not appreciably vary from the Nogales 
inspections. 

Respondent urges, however, that the poor condition of the 
tomatoes at New York arose from the fact that the lower layers 
of the loads contained Manalucie variety tomatoes in breach of 
the contracts and that the inspections made at Nogales and 
Chicago being restricted to the top layers failed to disclose such 
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variety. The evidence is convincing that the parties did not agree 
upon a particular variety of tomatoes. Complainant admits, 
however, that it did not intend to ship Manalucie variety 
tomatoes and contends that it did not. Respondent submitted 
the depositions of six produce dealers who testified that they 
inspected one or both of these loads on Pier 28 in New York 
City and observed tomatoes of the Manalucie variety. One wit- 
ness testified that they were ripe, with some decay, and another 
that the coloring was irregular, with some decay. The others 
stated the tomatoes were mostly green. They were in agreement 
that this variety should be pink when picked and should not be 
shipped any distance because they have a tendency to decay. On 
the other hand, complainant submitted the deposition testimony 
of the grower of the tomatoes to the effect that the only seeds 
purchased and used by him were Burpee’s Homestead No. 2, 
Asgrow No. 24, Stokes Cross No. 1, and Ferry Morse Improved 
Marglobe Success. Several other deponents testified that they 
inspected the tomatoes of this grower in the field, during pack- 
ing, and in the two cars, and saw none which were of the 
Manalucie variety. 


As pointed out by complainant, it had considerable corre- 
spondence with respondent concerning the tomatoes but the first 
mention made by respondent of Manalucie variety was in its 
letter of April 25. Complainant also points out that if the 
tomatoes had been of such variety they would never have reached 
the stage of maturity disclosed by the federal inspections in 
New York, being 15 percent mature green, 40 percent turning 
and 20 percent ripe in PFE 55627 and 15 percent mature green, 
40 percent turning and 25 percent ripe in PFE 40625. It is 
concluded that respondent has failed to sustain the burden of 
proving that either load included tomatoes of the variety 
complained of. 


Respondent’s failure to pay to complainant the balance of the 
purchase price of the two carloads of tomatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $5,026.04, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,026.04, with interest 
thereon at the rate of 5 percent per annum from April 1, 1959, 
until paid. 
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The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 7275) 


STERLING HUXTABLE COMPANY v. H. JACOBS PoTATO Co. PACA 
Docket No. 8279. Decided July 24 1961. 


Acceptance—Liability 
The evidence submitted is not sufficient to establish respondent’s right to 
the amount deducted from the contract price, and respondent is ordered 
to pay to complainant the balance due. 
Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In two formal complaints filed on October 17, 1960, com- 
plainant is seeking reparation in the total amount of $233.78, 
alleged to be the balance due on the purchase prices of two car- 
loads of potatoes sold and delivered to respondent in May and 
June 1960. 

Copies of the formal complaints and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 16, 1961. A copy of the report of investigation was served 
upon complainant on January 13, 1961. Responded filed verified 
answers to the complaints on January 27, 1961, denying liability 
for the amount claimed and alleging that respondent was justi- 
fied in making a deduction on one car for short weight and on 
the other car for damaged potatoes. 


Since the amount involved herein is under $500, the issues 
were submitted in accordance with the shortened method of 
procedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statment in reply. 
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FINDINGS OF FACT 


1. Complainant, Sterling Huxtable Company, is a corporation 
whose address is 1425 South Western Avenue, Chicago 8, Illinois. 


2. Respondent is an individual, Henry G. Jacobs, doing busi- 
ness as H. Jacobs Potato Co., whose address is Wickham Avenue, 
Mattituck, New York. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. On or about May 23, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of U.S. No. 1, Size A, Long White potatoes in new 
branded 100-pound burlap bags, at an agreed price of $5.75 per 
hundred pounds, delivered Mattituck, New York. 


4, The potatoes referred to in Finding of Fact 3 were loaded 
in car SFRD 10817 and were inspected and shipped from 
Shafter, California, on or about May 18, 1960. Car SFRD 
10817 was diverted by complainant at Chicago, Illinois, to 
respondent at Mattituck, New York, on May 23, 1960. Upon 
arrival of the potatoes at destination, respondent accepted and 
paid the purchase price of the potatoes. 


5. On May 25, 1960, complainant shipped from Chicago, IIli- 
nois, to respondent at Mattituck, New York, a carload of U.S. 
No. 1, Size A, Long White potatoes in car PFE 6572, at an 
agreed price of $5.70 per hundred pounds, delivered Mattituck, 
New York. When making payment for the potatoes shipped in 
car PFE 6572, respondent deducted from the invoice price 
$172.50 for 30 bags of potatoes which were found to be bruised 
in car SFRD 10817. Respondent has failed and refused to remit 
the amount deducted to complainant. 


6. On or about June 15, 1960, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of U.S. No. 1, Size A, Long White potatoes in new 
branded 100-pound burlap bags, at $4.75 per hundred pounds, 
delivered Mattituck, New York. 


7. The potatoes referred to in Finding of Fact 6 were loaded 
in car ART 33589 and were inspected and shipped from Bakers- 
field, California, on June 6, 1960. Car ART 33589 was diverted 
by complainant from Chicago, Illinois, to respondent at Matti- 
tuck, New York, on June 15, 1960. 


8. Car ART 33589 arrived at destination on June 20, 1960, 
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and the potatoes were accepted and unloaded into respondent’s 
warehouse. The car was released to the railroad on June 22, 
1960. On June 29, 1960, respondent obtained an inspection cer- 
tificate from the Department of Weights and Measures, showing 
10 bags of potatoes examined, in all of which short weight was 
detected, as follows: 95.50 Ibs., 99.00 Ibs., 95.25 lbs., 97.75 Ibs., 
99.25 lbs., 97.00 lbs., 97.00 lbs., 96.75 lbs., 97.75 lbs., 96.50 Ibs. 
The average weight for the 10 bags of potatoes was 97.175 


pounds. 


9. When remitting to complainant for the potatoes shipped 
in car ART 33589, respondent deducted from the invoice price 
of $1,117.99 the sum of $61.28 for short weight. Respondent has 
failed and refused to pay complainant the amount deducted 
from the invoice price on this shipment. 


10. The formal complaints were filed on October 17, 1960, 
which was within 9 months after accrual of the causes of action. 


CONCLUSIONS 


Although these were delivered sales in which complainant 
assumed all risks of damage or deterioration in transit, respond- 
ent has the burden of submitting acceptable evidence of the 
condition of the potatoes upon arrival in order to establish with 
any degree of accuracy his damage. Respondent has submitted 
no evidence to establish his right to deduct the full purchase 
price of 30 bags of potatoes shipped in car SFRD 10817. The 
report of investigation contains a Long Island Railroad Com- 
pany Report of Freight damage in car SFRD 10817. This report 
shows the car arrived at Mattituck, New York, May 27, 1960, 
and that inspection was requested at 10 a.m., May 31, 1960. The 
report shows the nature and extent of damage to be 30 100- 
pound bags of potatoes on floor of car bruised. The report 
indicates the apparent cause of damage was “Insufficient pro- 
tection given in way of padding or lining of floor of car.” 


While the evidence would appear to indicate that respondent 
was entitled to some adjustment in price for the bruised potatoes 
in the 30 bags on the floor of the car, there is insufficient evidence 
to establish the amount of damage to which respondent is 
entitled. Although respondent contends in his answering state- 
ment that “a majority of bags on bottom were so damaged they 
had to be carted to the dump as they were not fit to be sold,” he 
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has submitted no dump certificate or other evidence to substan- 
tiate this claim. The railroad report merely indicates 30 bags of 
potatoes as being “bruised” and does not mention any other 
damage or deterioration, nor even the extent of the bruising. So, 
we have insufficient evidence to prove that respondent is 
entitled to deduct the full purchase price of $5.75 per bag for 
the 30 bags of potatoes. 


The short weight found in the 10 bags of potatoes shipped in 
car ART 33589 was noted upon inspection for weight at respond- 
ent’s warehouse 9 days after arrival of the shipment. Respond- 
ent insisted that the inspector made a mistake in dating the 
certificate June 29, and stated that it should have been dated 
June 22 when the car was completely unloaded and released 
to the railroad. The report of investigation, however, indicates 
that the Suffolk County Department of Weights and Measures, 
Riverhead, New York, stated that the certificate covering the 
potatoes in question, which is numbered 4393, is dated June 29, 
1960; that the preceding certificate, No. 4392, is dated June 28, 
1960; and that the following certificate, No. 4394, is dated 
June 30, 1960. This would indicate that the weight inspection 
in this case was made on June 29, 1960. Some shrinkage in new 
potatoes is normal. Even though the weight inspection in this 
case was 9 days after arrival, the average weight of the 10 
bags of potatoes, which was 97.175 pounds, does not indicate 
to us excessive shrinkage in the shipment. 

On the basis of the evidence, we must conclude that respond- 
ent has failed to submit sufficient evidence to establish its right 
to make the deduction of $172.50 from the purchase price of 
the potatoes shipped in car SFRD 10817 and the $61.28 from 
the purchase price of the potatoes shipped in car ART 33589. 
We conclude further that respondent is indebted to complainant 
in the total amount of $233.78, being the total balance due on 
the purchase prices of the two carloads of potatoes involved 
herein. Respondent’s failure to pay complainant the latter 
amount is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $233.78, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay; to complainant, as reparation, the sum of $233.78, with 
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interest thereon at the rate of 5 percent per annum from July 1, 
1960, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 


(No. 7276) 


R. T. NEAL, JR. v. MICHAEL KANAKRY. PACA Docket No. 8294. 
Decided July 26 1961. 


Acceptance—Liability 
Respondent accepted the shipment and, since there is no proof of a breach 
of the contract on the part of complainant, respondent is liable for the 
balance due. 


Complainant pro se. Miller, Wilmoth and Bove, of Detroit, Michigan, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq). In a formal complaint filed on December 13, 1960, com- 
plainant asks for an award of reparation in the sum of $399.21, 
which is alleged to be the balance of the purchase price due and 
owing to complainant from respondent in connection with a 
truckload of watermelons sold to respondent by complainant 
on July 27, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 23, 1961. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on the same date. Respondent 
filed an answer to the formal complaint on February 20, 1961, 
in which he denied that any balance was due complainant on 
account of this transaction. 

Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
procedure provided in section 47.20 of the rules of practice 
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(7 CFR 47.20). Pursuant thereto, complainant adopted his veri- 
fied complaint and attached exhibits as his opening statement. 
Respondent did not file an answering statement, although 
afforded ample opportunity in which to do so. 


FINDINGS OF FACT 


1. Complainant is an individual, R. T. Neal, Jr., whose 
address is Farmers State Market, Cordele, Georgia. 


2. Respondent is an individual, Michael Kanakry, whose 
address is 467 Manistique, Detroit, Michigan. At the time of the 
transaction involved herein, respondent was licensed under the 


act. 


8. On July 27, 1960, in the course of interstate commerce, 
complainant sold to respondent 33,270 pounds of Charleston 
Grey watermelons, U.S. No. 1 grade, at a price, delivered 
Detroit, Michigan, of $2.10 per hundred pounds, for a total 
contract price of $698.67. The shipment, consisting of 1,003 
melons by count, with an average weight of 33 pounds per 
melon, had been shipped from Pageland, South Carolina, by 
truck, on or about July 25, 1960, arriving in Detroit, Michigan, 
on July 27, where it was received and accepted by respondent. 


4. The contract between the parties was negotiated by a 
broker, H. C. MacClaren, of Detroit, Michigan, who issued a 
Standard Confirmation of Sale on July 27, 1960, in connection 
with this transaction. 


5. Respondent has paid to complainant $299.46, leaving a 
balance of $399.21 due and owing complainant on account of 
this transaction. 


6. The formal complaint was filed on December 13, 1960, 
which was within 9 months after the cause of action herein 


arose. 


CONCLUSIONS 


Respondent admits that he accepted a part, or 14,260 pounds, 
of the total shipment of 33,270 pounds of watermelons involved 
in this proceeding. He denies, however, that he accepted the 
whole shipment. This denial is ineffectual, however, for respond- 
ent’s acceptance of a portion of the load constituted an accept- 
ance of the entire load. See Bateman Frozen Foods Company v. 
Magic City Distributors, Inc., 17 A.D. 565. 
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Having accepted the shipment, respondent is liable to com- 
plainant for the contract purchase price thereof, less any prov- 
able damages resulting from a breach of contract on the part of 
complainant. Antigo Potato Brokerage Exchange v. W. R. Reed 
Co., Brokers, 18 A.D. 859. Respondent, in substance, alleges such 
a breach in his answer, in that he states therein that 19,010 
pounds of the melons were decayed or bruised when he received 
them. 


Respondent has submitted no evidence in this proceeding in 
support of the allegation contained in his answer with respect 
to complainant’s breach of contract. The Department’s report 
of investigation likewise contains no evidence that would serve 
to prove the breach claimed by respondent. As the party alleging 
the breach, the burden rests upon respondent to establish it by a 
preponderance of the evidence. Piazza Co., v. J. Bere Fruit Co., 
13 A.D. 400. This respondent has failed to do. Accordingly, it is 
concluded that the failure of respondent to pay complainant 
promptly the contract purchase price of the melons is in viola- 
tion of section 2 of the act. Respondent has paid complainant 
$299.46, and reparation should be awarded complainant from 
respondent for the balance of $399.21, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $399.21, with interest thereon 
at the rate of 5 percent per annum from September 1, 1960, 
until paid. 

This order shall be published, and copies hereof served upon 
the parties. 


(No. 7277) 


W & M PRopuce Co., INC. v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 7798. Decided July 26, 1961. 


New Agreement—Consignment 


It is concluded that the parties entered into a new agreement in which com- 
plainant agreed to protect respondent against loss, that respondent 
promptly resold the produce, and that respondent is only liable to com- 
plainant for the net proceeds. 
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Mr. W. J. Vaughn, Eastern Shore Shippers Traffic Association, Onley, Vir- 
ginia, for complainant. Reynolds and Lipsitt, of Harrisburg, Pennsyl- 
vania, for respondent. Mr. William E. Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was received by the Department 
on August 18, 1959, and the formal complaint was filed on 
October 1, 1959. Complainant alleges that it sold a truckload 
of 3,400 10-pound bags of U.S. No. 1, Size A, potatoes to 
respondent at a price of 50 cents per bag, or a total of $1,700, 
f.o.b., Bayview, Virginia; that potatoes meeting the requirements 
of the contract were shipped from Bayview, Virginia, to re-- 
spondent at Harrisburg, Pennsylvania; and that respondent 
received and accepted the truckload of potatoes, and has not 
paid the $1,700 which complainant seeks to recover in this 
proceeding. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 30, 1959. On October 29, 1959, a copy 
of the investigation report was served upon complainant. 


Respondent filed an answer to the formal complaint on Novem- 
ber 18, 1959, denying that the agreed price for the potatoes was 
50 cents per bag f.o.b. point of origin, or that the point of des- 
tination was Harrisburg, Pennsylvania. It is alleged that the 
agreed price was 43 cents per bag, f.o.b. point of origin; that 
shipment was to be made by truck belonging to Ralph Masser of 
Shomokin, Pennsylvania, who had knowledge of the destination; 
and that the grade of the potatoes was guaranteed by complain- 
ant to the point of destination. Respondent further alleges that 
it did not accept the potatoes in Harrisburg, Pennsylvania, but 
rather, after notifying complainant that they were out of grade, 
and receiving authority to sell them on a consignment basis, it 
caused them to be sold for complainant’s account for the sum of 
$709.73, which sum it is willing to pay to complainant. 


An oral hearing was held at Harrisburg, Pennsylvania, on 
December 7, 1960. Complainant and respondent were represented 
by counsel at such hearing. Three witnesses testified for com- 
plainant and four testified for respondent. The deposition of 
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Joseph Saunders was received in evidence for respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant W & M Produce Co., Inc., is a corporation 
whose address is Bayview, Virginia. 


2. Respondent, Harrisburg Daily Market, Inc., is a corpora- 
tion whose address is 1917 North Seventh Street, Harrisburg, 
Pennsylvania. Respondent was licensed under the act at the time 
of the transaction involved herein. 


8. On or about June 26, 1959, in the course of interstate 
commerce, complainant by oral contract sold to respondent a 
truckload of 3,400 10-pound bags of U.S. No. 1, Size A, potatoes 
at a price of 50 cents per bag, delivered Harrisburg, Pennsyl- 
vania. This contract was negotiated on behalf of complainant by 
its salesman, Joseph Saunders, and for respondent by its vice- 
president, Serrell S. Wagner. 


4. The above shipment was officially inspected at Bayview, 
Virginia, on June 27, 1959, and certified to be “U.S. No. 1, Size 
A, no soft rot.” 


5. On June 27, 1959, complainant shipped the load of 
potatoes from Bayview, Virginia, billed to respondent at Harris- 
burg, Pennsylvania, in a truck operated by A. J. Nafziger, 
whose address is Bally, Pennsylvania. The truck arrived at 
respondent’s place of business in Harrisburg, Pennsylvania, on 
Sunday, June 28, 1959, and respondent received notification 
of arrival on June 29, 1959, at 7:10 a.m. 


6. On June 29, 1959, respondent caused the truckload of 
potatoes to be sent to the Weiss Market’s warehouse at Sunbury, 
Pennsylvania, and the truck arrived there at 10 a.m. on the 
same date. 


7. While the truckload of potatoes was being unloaded at the 
Weiss Market’s warehouse at Sunbury, Pennsylvania, it appeared 
that six or seven bags in each row in about the center of the 
truck were all wet and mushy, and the Weiss Market would not 
accept the load. 


8. On June 29, 1959, after being notified of the condition 
of the above potatoes at Sunbury, Pennsylvania, Wagner tele- 
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phoned Saunders and advised him of the condition of the pota- 
toes. Wagner was advised by Saunders to “handle the load” and 
complainant would protect respondent against loss. 


9. Respondent unloaded and sold 525 bags of the potatoes at 
Harrisburg, Pennsylvania, and the remaining 2,875 bags were 
shipped to and sold by Golden Triangle Packing Company of 
Pittsburgh, Pennsylvania. The net proceeds realized totaled 
$759.73. Respondent has not paid complainant this or any other 
amount. 


10. The formal complaint was filed on October 1, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding respondent takes the position that it pur- 
chased the potatoes from complainant as the broker or agent 
for Ralph Masser of Leck Kill, Pennsylvania, with a guarantee 
that the potatoes would be U.S. No. 1 on arrival at the destina- 
tion selected by Masser, and that, when it appeared the potatoes 
were out of grade, it so notified complainant and, in accordance 
with instructions received from Joseph Saunders, who handled 
the entire transaction for complainant, respondent sold the 
potatoes involved on a consignment basis and properly accounted 
to complainant for the net proceeds of sale in the amount of 
$709.78. 


It is concluded that the evidence does not support respond- 
ent’s allegation that it was acting as a broker or agent in this 
transaction. Joseph Saunders testified by deposition that it was 
his understanding respondent was purchasing the potatoes for 
itself and that he did not know it was acting as broker. Fur- 
thermore, complainant billed respondent for the potatoes in- 
volved, not Ralph Masser, and respondent did not object to the 
manner of billing. 


Even assuming that the relationship between Ralph Masser 
and respondent was that of principal and agent, the evidence 
does not indicate that complainant knew of this, and, conse- 
quently, it had every right to believe that respondent was con- 
tracting for the potatoes in its own name. In this situation, the 
agent becomes subject to all the liabilities created by the contract 
in the same manner as the undisclosed principal. See Jacob J. 
Weinreb v. Lowe Brothers, 5 A.D. 398, 401-402. 
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There is a conflict in the pleadings as to the original contract 
price and also the specified destination of the potatoes. The evi- 
dence shows that at the outset the agreed price was on an f.o.b. 
basis and that complainant was not to furnish the truck but that 
subsequently it was agreed that complainant would obtain the 
truck. The evidence further shows that the potatoes were shipped 
to respondent at Harrisburg by a trucker hired by complainant; 
that complainant paid the freight charges to that point; and that 
complainant invoiced respondent at 50 cents per bag delivered. 
Saunders admits that he guaranteed the potatoes would grade 
U.S. No. 1 on arrival. From this evidence, we conclude that the 
parties ultimately agreed upon a price of 50 cents per bag, 
delivered Harrisburg, Pennsylvania. 


As set forth in the Findings of Fact, the evidence establishes 
that the load of potatoes first went to respondent in Harrisburg 
and then to Weiss Market in Sunbury, which rejected the load. 
At the oral hearing, Wagner testified that on June 29, he advised 
Saunders of the rejection and Saunders said to get a federal 
inspection ; that he applied for a federal inspection but none was 
available at that time; and that Saunders, upon being advised 
of the fact, told him to sell the potatoes at Harrisburg and com- 
plainant would protect against loss. Wagner testified further that 
the truck returned to Harrisburg on June 29 and he sold 500 
bags, but was unable to sell more; and that he advised Saunders 
of these facts on the night of June 29 and suggested that the 
potatoes be shipped to a possible buyer in Youngstown, and 
Saunders consented to such handling. According to Wagner, the 
dealer in Youngstown, Ohio, refused to purchase the potatoes 
because of their condition and being unable to interest other 
buyers, he delivered them to Golden Triangle Packing Company 
in Pittsburgh, Pennsylvania, and the 2,875 bags were repacked 
and sold for net proceeds of $527.23. 


Charles L. Hess, a truck driver employed by Ralph Masser 
testified that on June 29, he was instructed by Masser to go to 
Sunbury and help unload the truck of potatoes in question. Hess 
testified that after unloading several hundred bags he encoun- 
tered several wet bags and when he came to the center of the 
load he found six or seven wet bags in every row; that he told 
Masser the load could not be used because of the many rotten 
potatoes; that he loaded the potatoes back on the truck; and 
that he told Wagner of the condition of the potatoes and Wagner 
said to send the load back to Harrisburg. 
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Saunders did not refute any of the facts related by Wagner. 
He testified that to the best of his recollection Wagner advised 
him on June 29 that the load showed spots at Sunbury and that 
he may have told Wagner to handle the load as best he could 
and respondent would be protected. Under these circumstances, 
we can only conclude that Saunders agreed to protect Wagner 
against loss; that respondent promptly resold the potatoes; and 
that respondent is only liable to complainant for the correct net 
proceeds of $759.73. Respondent’s accounting shows net proceeds 
of $709.73, after deducting $50 for “Phones and brokerage”. A 
deduction for brokerage is not allowable in the absence of proof 
that complainant authorized such charge. The telephone charges 
are likewise not allowable since it has not been shown that they 
were incurred in connection with the resale of the produce. 


The failure of respondent to pay complainant the sum of: 


$759.73, is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $759.73, with interest thereon 
at the rate of 5 percent per annum from August 1, 1959, until 
paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7278) 


RAY ALEXANDER v. A. & F. PRODUCE Co. PACA Docket No. 8075. 
Decided July 27 1961. 


Consignments—Evidence—Dismissal 


Most of the transactions involved were consignments as contended by re- 
spondent and not sales as contended by complainant. The evidence of 
record is insufficient to find that there are any additional amounts due 
to complainant from respondent in connection with the sales transac- 
tions. The complaint is dismissed. 


Complainant pro se. Mr. Charles Chorna, of Los Angeles, California, for 
respondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 14, 1960, 
followed by a formal complaint on April 29, 1960. Complainant 
seeks to recover as reparation the sum of $7,716.40 which he 
claims is the balance due on nine loads of apples and a lot of 
pears sold to the respondent. 


A copy of the Department’s report of investigation was served 
upon complainant on July 5, 1960. A copy of the formal com- 
plaint and a copy of the report of investigation were served 
upon respondent on the same date. An answer was filed by re- 
spondent on August 4, 1960, which was within the extended time 
granted to respondent for filing his answer. The answer denies 
generally the allegations in the complaint and alleges that eight 
loads of apples and 42 boxes of pears were sold by respondent 
as a commission merchant for complainant on consignment and 
that respondent has accounted to complainant for the full 
amount of proceeds obtained from these sales. 


A hearing was held at Los Angeles, California, on December 9, 
1960. Just as the hearing was commencing the Presiding Officer 
received a long distance telephone call from the complainant 
at Yakima, Washington, stating that he had not been able to get 
a plane to Los Angeles because of bad weather and asked that 
the hearing be continued. All others participating in the hearing 
objected to the continuance and Mr. Philip J. Sali, who was from 
Yakima, stated that he represented the complainant and that 
most of the apples were his and so the hearing was held as 
scheduled. During the course of the hearing, it was apparent 
that Mr. Sali did not in fact represent the complainant and that 
some of the apples involved were not those of Mr. Sali. 


Accordingly, the hearing was reopened and a further hearing 
was held at Los Angeles, California, on March 15, 1961. At each 
hearing, the respondent was represented by counsel. The com- 
plainant did not appear at the first hearing although Mr. Sali 
purported to represent him. At the second hearing, complainant 
appeared on his own behalf without counsel. At the first hearing 
Mr. Sali testified for the complainant. At the second hearing Mr. 
Alexander, the complainant, Mr. Sali and one Merton Raine 
testified for the complainant. At the first hearing the respondent 
and his apple salesman testified for the respondent. No witnesses 
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appeared for the respondent at the second hearing. A number 
of exhibits was received on behalf of each of the parties. Briefs 


were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Ray Alexander, whose 
address is Route 4, Box 49-C, Yakima, Washington. 


2. Respondent is an individual, Abe Weisenberg, who at the 
time of the transactions involved herein was doing business as 
the A. & F. Produce Co. and was licensed under the act. His 
address at the time of these transactions was 756 Market Court, 
Los Angeles 21, California. His present address is 614 East 
Ninth Street, Los Angeles, California. 


8. On or about September 28, 1959, complainant shipped 
from Yakima, Washington, to respondent at Los Angeles, Cali- 
fornia, 478 cartons of Extra Fancy Red Delicious apples, 44 
cartons of Fancy Red Delicious apples, and 563 cartons of Jona- 
than apples. These apples were shipped to respondent on consign- 
ment accompanied by a ticket showing the prices which com- 
plainant thought should be obtained for the apples. The Delicious 
apples were sold at prices exceeding those suggested by com- 
planant, before commission. The Jonathan apples, however, 
brought substantially less than the prices suggested. An account- 
ing for the Delicious apples was made by respondent on October 
5, 1959, but on the Jonathan apples no accounting was made 
until December 11, 1959. It took several weeks to complete the 
sale of the Jonathan apples. In accounting to the complainant, 
respondent deducted a commission of 12 percent of the gross 
return. 


4. On or about October 7, 1959, complainant shipped from 
Yakima, Washington, to respondent at Los Angeles, California, 
516 cartons of Extra Fancy Red Delicious apples, 181 cartons 
of Fancy Red Delicious apples, 309 cartons of 5 tier, Extra 
Fancy Jonathan apples, 23 cartons of 5 tier Delicious apples, 80 
cartons of Extra Fancy Macintosh apples and 26 cartons of 
Fancy Macintosh apples. These apples were shipped to respond- 
ent on consignment and except for the 23 cartons of 5 tier 
Delicious apples were accompanied by a ticket showing the prices 
which complainant thought should be obtained for the apples. 
None of these apples was sold at prices as high as those sug- 
gested by the complainant. The accounting for the apples was 
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dated November 27, 1959, but complainant claims that he did 
not receive it until December 11, 1959, when he came to Los 
Angeles. In accounting to the complainant, respondent deducted 
a commission of 12 percent of the gross return. 


5. On or about October 7, 1959, a second shipment of apples 
was made by complainant from Yakima, Washington, to re- 
spondent in Los Angeles, California, consisting of 285 cartons 
of Extra Fancy Red Delicious, 30 cartons of Fancy Red Deli- 
cious, 45 cartons of Extra Fancy Jonathans, 173 cartons of 5 tier 
Delicious and 3 cartons of 5 tier Jonathans. These apples were 
shipped to respondent on consignment and were accompanied 
by a ticket showing the prices which complainant thought should 
be obtained for the apples. Except for the 45 cartons of Extra 
Fancy Jonathan apples, none of the apples sold at prices as high 
as those suggested by complainant. The 45 cartons of Jonathans 
were sold at the price suggested by complainant, before commis- 
sion. The accounting for these apples was dated November 27, 
1959, but complainant claims that he did not receive the account- 
ing until December 11, 1959, when he came to Los Angeles. 


6. On or about October 17, 1959, complainant shipped from 
Yakima, Washington, to respondent at Los Angeles, California, 
214 cartons of Fancy Red Delicious apples, 200 cartons of Extra 
Fancy Jonathan apples, 191 cartons of Extra Fancy Loose 
Jonathan apples and 365 cartons of Extra Fancy 5 tier Loose 
Jonathan apples. These apples were shipped to respondent on 
consignment and were accompanied by a ticket showing the 
prices which complainant thought should be obtained for the 
apples. The 365 cartons of Extra Fancy 5 tier loose Jonathan 
apples were sold at a price in excess of that suggested by com- 
plainant, before commission, All the other apples were sold at 
prices lower than those suggested by complainant. The account- 
ing for these apples was made on December 11, 1959. In account- 
ing to complainant, respondent deducted a commission of 12 
percent of the gross return. 


7. On or about November 3, 1959, complainant shipped from 
Yakima, Washington, to respondent at Los Angeles, California, 
200 cartons of Extra Fancy Golden Delicious apples and 682 
cartons of Extra Fancy Red Delicious apples. These apples were 
shipped to the respondent on consignment and were accompanied 
by a ticket showing the prices which complainant thought should 
be obtained for the apples. None of these apples was sold at 
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prices as high as those suggested by complainant. The account- 
ing for these apples was made on December 11, 1959, and in 
accounting to complainant, respondent deducted a commission 
of 12 percent of the gross return. 


8. On or about November 10, 1959, complainant shipped from 
Yakima, Washington, to respondent at Los Angeles, California, 
474 cartons of Extra Fancy Red Delicious apples. These apples 
were sold to respondent at a price of $4.85 per carton, f.o.b. 
Yakima. They were paid for in full by respondent. Although 
this shipment of apples is included as a part of the complaint, 
the testimony at the hearings indicated that there is no dispute 
concerning this shipment and that complainant received pay- 
men for the full purchase price. 


9. On or about November 23, 1959, complainant shipped from 
Yakima, Washington, to respondent at Los Angeles, California, 
385 boxes of Extra Fancy Red Delicious apples. These apples 
were sold to respondent, as indicated on respondent’s account 
sales slip. On the complainant’s sales ticket, 159 boxes of these 
apples are billed at 9¢ per pound, which was paid by respond- 
ent. No price was stated for 226 boxes. Respondent paid com- 
plainant 7¢ per pound for the 226 boxes of apples. The freight 
was deducted from the sales price for the entire 385 boxes. Com- 
plainant could not recall at the hearing what prices was quoted 
for the 226 boxes of apples or whether an adjustment had been 
made from 9¢ to 7¢ per pound. The accounting summary of 
complainant showed the price of these 226 boxes at 9¢ per 
pound. 


10. On or about November 30, 1959, complainant shipped 
from Yakima, Washington, to respondent at Los Angeles, Califor- 
nia, a shipment of apples consisting of 108 cartons of Extra 
Fancy Red Delicious, 175 cartons of Extra Fancy Red Delicious, 
133 cartons of Extra Fancy Red Delicious, 92 cartons of Extra 
Fancy Red Delicious, 59 cartons of Golden Delicious, 119 car- 
tons of Fancy Red Delicious, tray packed, 27 cartons of Extra 
Fancy Red Delicious, tray packed, and 115 cartons of Extra 
Fancy Red Delicious, tray packed. The lots of 108, 195, 133, and 
92 cartons of Extra Fancy Red Delicious apples were sold to 
respondent. The first three lots were paid for at 634¢ per pound 
and the lot of 92 at 514¢ per pound. No prices were listed on 
the sales ticket covering this transaction and complainant could 
not recall the prices at which the four lots of apples were sold 
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to respondent. On the accounting summary, the price of the four 
lots was shown as 634¢ per pound. The rest of the apples were 
shipped to respondent on consignment. Respondent accounted 
for these apples on December 30, 1959, and except for the first 
four lots, deducted a commission of 15 percent of the gross 
return. 


11. On or about December 10, 1959, complainant shipped 
from Yakima, Washington, to respondent at Los Angeles, Cali- 
fornia, a shipment of apples consisting of 294 cartons of Tray 
Fancy Delicious, 42 cartons of Goldens, 203 cartons of Goldens, 
60 cartons of Extra Fancy Winesaps, 34 cartons of Extra Fancy 
Winesaps, 57 cartons of Stark Delicious, 84 cartons of Stark 
Delicious, 11 cartons of Extra Fancy Red Romes, 6 cartons of 
Fancy Red Romes, and 190 cartons of Extra Fancy Red Deli- 
cious. These apples were shipped to respondent on consignment 
accompanied by a ticket showing prices which complainant 
thought should be obtained for the 203 cartons of Goldens and 
the 190 cartons of Extra Fancy Red Delicious apples, both of 
which were sold at prices in excess of those suggested. No sug- 
gested prices were shown for the other apples included in this 
shipment. The accounting for the apples was dated December 30, 
1959, in which respondent deducted a commission of 12 percent 
of the gross return. 


12. On or about December 2, 1959, complainant shipped from 
Yakima, Washington, to respondent at Los Angeles, California, 
42 cartons of Winter Nellis pears. These pears were shipped on 
consignment and were sold by respondent. An accounting was 
made to complainant on December 30, 1959. Although this 
transaction was included in the complaint, it was testified at the 
hearing that there was no dispute concerning this shipment. 


13. Commencing on October 5, 1959, and continuing fre- 
quently thereafter until December 11, 1959, respondent made 
cash payments and advances to complainant in various amounts 
from $150 to $2,500. A final accounting was made on December 
30, 1959, in which respondent paid to complainant the balance 
of that which was due to him from the purchase or consignment 
of apples and pears to respondent. 


14. An informal complaint was filed on January 14, 1960, 
which within 9 months after the alleged cause of action herein 
accrued. 
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CONCLUSIONS 


The sole issue here to be determined is whether the trans- 
actions between the complainant and the respondent were con- 
signments or sales. For the reasons hereinafter stated we con- 
clude that with the exceptions stated in the Findings of Fact 
they were consignments. 


The testimony on this point is conflicting. Complainant testi- 
fied that in all of the transactions the apples were sold to re- 
spondent at definite stated prices. Yet on cross-examination and 
with reference to particular transactions he admits that there 
were occasions when apples were sent on consignment to see 
how they would sell in the Los Angeles market. The billing of 
the apples was handled in such a manner that it is difficult, if 
not impossible, to draw any conclusions therefrom. In certain 
instances where the complainant states that the shipments were 
sales, the sales ticket fails to state a price and complainant 
could not recall the price at which the apples were allegedly 
sold. This is also true on other transactions which we find to be 
sales where complainant contends that the apples were sold and 
where the “account sales” of the respondent states that the 
apples were purchased and no commission was charged. 


The testimony of the respondent is likewise confusing. He and 
his apple salesman testified that only one load of the eight loads 
shipped by the complainant were purchased and that all of the 
others were consignments. Yet respondent’s own “account sales” 
rendered to complainant lists several of these transactions as 
purchases and fails to show a commission charged. Moreover, the 
weight of evidence is that there was no accounting to the com- 
plainant in most of these transactions until December 11, 1959, 
although some of the shipments were made in early October. 
Respondent states that it was agreed between him and com- 
plainant that a commission of 12 percent would be charged by 
respondent on complainant’s apples and on apples that com- 
plainant was handling for others a commission of 15 percent 
would be charged, of which 3 percent would be paid to com- 
plainant. Although complainant denies this arrangement, re- 
spondent did pay to complainant a check in the sum of $36.10 
marked “commission” which complainant accepted and cashed. 
Complainant could not identify the check with any particular 
shipments. 


As to those transactions which we found to be sales, there is 








ABE GREEN 785 
Cite as 20 A.D. 785 


a lack of evidence as to additional amounts which may be due 
from respondent. In one instance some apples were paid for at 
7¢ per pound, whereas complainant’s accounting summary 
showed the charge to be 9¢. The sales ticket contained no price, 
and complainant could not testify that 9¢ was in fact the price 
at which the apples were sold. Most of the apples were paid for 
at 9¢ per pound which agrees with complainant’s accounting. 
The same situation exists with respect to a sale at 634¢ per 
pound wherein respondent accounted for 92 cartons of apples 
at 514¢ per pound, but paid the 634¢ shown in complainant’s 
accounting summary on 416 other cartons. The evidence of 
record is insufficient to find that there are any additional 
amounts due to the complainant from the respondent in connec- 
tion with these sales. Accordingly, we conclude that the com- 
plaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7279) 
In re ABE GREEN. PACA Docket No. 8388. Decided July 27, 1961. 


Application for License Denied 


Respondent’s failure to file an answer constitutes an admission of the viola- 
tions alleged. The application for a license is denied. 


Mr. John C. Chernauskas, for complainant. Mr. John Curry. Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act involving an application for a license 
under the act, respondent failed to file an answer to the notice 
to show cause why a license should not be denied. The hearing 
examiner thereupon issued his report containing proposed find- 
ings of fact and recommending that the application for a license 
be denied. A copy of the report was served upon respondent. 
Respondent did not file exceptions thereto. 
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Accordingly the hearing examiner’s report is adopted as the 
final decision and order in the proceeding. 


HEARING EXAMINER’S REPORT 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, (7 U.S.C. 499a et seq.), herein- 
after referred to as the Act, instituted by a Notice to Show 
Cause filed on May 10, 1961, by the Deputy Director, Fruit and 
Vegetable Division, Agricultural Marketing Service. It is charged 
in the Notice to Show Cause that on April 14, 1961, the respond- 
ent filed an application for the issuance of a license under the 
Act which, if granted, would entitle the respondent to engage 
in the business of handling fresh and frozen fruit and vegetables 
in interstate and foreign commerce as a commission merchant, 
dealer, or broker. The Notice directs the respondent to show 
cause why a license should not be denied to him in view of the 
fact that the respondent during the period from November 14, 
1960, through January 13, 1961, without a valid license, pur- 
chased large quantities of perishable agricultural commodities 
in interstate commerce, but failed to make payment therefor. 
As authorized by the provisions of Section 4(d) of the Act, the 
issuance of the license was withheld pending an investigation 
of the applicant’s fitness to receive a license. On May 25, 1961, 
the applicant was served with a copy of the Notice to Show 
Cause, but failed to file an answer thereto which, under the pro- 
visions of Section 47.30 of the Rules of Practice (7 CFR 47.30), 
constitutes an admission of the material facts alleged, a waiver 
of hearing, and authorizes the issuance of the Hearing Ex- 
aminer’s report containing the facts so admitted. 


PROPOSED FINDINGS OF FACT 

1. Abe Green, the Respondent herein, is an individual trad- 
ing in his own name, doing business at 182 Miller Street, New- 
ark, New Jersey; 

2. Abe Green was president and sole stockholder of Green 
Produce, Inc., of 182 Miller Street, Newark, New Jersey, here- 
inafter referred to as “Green Produce”, during the period from 

8. During the period of its operations, Green Produce had 
November 4, 1960 to January 13, 1961; 
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no license valid and effective under the Act, although its opera- 
tions were subject to license; 


4. During the period from on or about November 14, 1960 
through on/or about January 13, 1961, Green Produce, in inter- 
state commerce, purchased, received and accepted from the fol- 
lowing shippers the lots of perishable agricultural commodities 
hereinafter listed but failed, truly and correctly to account and 
make full payment promptly of the agreed purchase prices 
therefor, all as set out below: 


A. From Peter McClees, New York, New York: 
(1) On November 14, 1960, the 64 baskets of mixed 
vegetables having an agreed purchase price of $61.75; 
(2) On November 15, 1960, the 25 baskets of mixed 
vegetables having an agreed purchase price of $10.70; 
(3) On November 16, 1960, the 10 baskets of spinach 
having an agreed purchase price of $12.50; 
(4) On November 18, 1960, the 20 bags of cabbage 
having an agreed purchase price of $10.00; 
(5) On November 23, 1960, the 10 baskets of spinach 
having an agreed purchase price of $12.50; 
(6) On November 28, 1960, the 10 baskets of spinach 
and 10 baskets of turnip tops having an agreed purchase 
price of $17.50; and 
(7) On December 5, 1960, the 20 crates of corn having 
an agreed purchase price of $40.00. 

The total agreed purchase price for these seven transactions 

is $164.95, which sum is unpaid. 

B. From L. G. L. Corporation, New York, New York: 
(1) On December 15, 1960, the five crates of celery and 
25 baskets of yams having an agreed purchase of $86.25; 
(2) On December 22, 1960, the 25 cartons of lettuce and 
10 crates of celery having an agreed purchase price of 
$122.50; and 
(3) On December 30, 1960, the five crates of anise and 
10 cartons of artichokes having an agreed purchase 
price of $40.00. 

The total agreed purchase price for these three transactions 

is $248.75, which sum is unpaid. 
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C. From Carbone Bros. & Co., Inc., New York, New York; 
(1). On December 5, 1960, the 50 packages of mixed 
vegetables having an agreed purchase price of $105.00; 
(2) On December 12, 1960, the 55 packages of mixed 
vegetables having an agreed purchase price of $144.50; 
(3) On December 16, 1960, the 15 packages of lettuce 
and 30 packages of mushrooms having an agreed pur- 
chase price of $93.00; and 
(4) On December 20, 1960, the seven packages of anise 
having an agreed purchase price of $35.00. 

The total agreed purchase price for these four transactions is 

$377.50, which sum is unpaid. 

D. From Harry Klein & Company, New York, New York: 
(1)! On December 27, 1960, the 20 packages of lettuce 
having an agreed purchase price of $65.00; 

(2) On December 28, 1960, the 53 packages of mixed 
vegetables having an agreed purchase price of $179.00; 
(3) On December 30, 1960, the 10 packages of celery 
and 10 packages of beans having an agreed purchase 
price of $105.00; 

(4) On January 3, 1961, the 20 packages of yams and 
10 packages of escarole having an agreed purchase price 
of $42.50; 

(5): On January 4, 1961, the 69 packages of mixed 
vegetables having an agreed purchase price of $135.25; 
(6) On January 9, 1961, the 10 packages of celery and 
25 packages of peppers having an agreed purchase price 
of $97.50; and 

(7) On January 10, 1961, the 25 packages of peppers 
having an agreed purchase price of $62.50. 

The total agreed purchase price for these seven transactions 

is $684.75, which sum is unpaid. 

E. From Al Nagelberg & Co., New York, New York: 


(1) On November 14, 1960, the 33 packages of beans 
having an agreed purchase price of $90.75; 


(2) On November 17, 1960, the 10 packages of escarole 
having an agreed purchase price of $20.00; 
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(3) On November 24, 1960, the 20 packages of corn 
having an agreed purchase price of $60.00; 

(4) On November 28, 1960, the 20 packages of corn 
having an agreed purchase price of $40.00; 

(5)' On November 30, 1960, the 26 packages of corn 
having an agreed purchase price of $58.50; and 

(6) On December 8, 1960, the 25 packages of beans 
having an agreed purchase price of $81.25. 


The total agreed purchase price for these six transactions is 
$355.50, which sum is unpaid. 


F. From S. Rosenthal, New York, New York: 


(1) On December 19, 1960, the 25 packages of beans 
having an agreed purchase price of $75.00; 

(2) On December 20, 1960 the 10 packages of cucumbers 
having an agreed purchase price of $32.50; 

(3). On December 22, 1960, the 18 packages of beans 
having an agreed purchase price of $40.50; 

(4) On December 27, 1960, the 10 packages of cow peas 
and the 36 packages of mushrooms having an agreed pur- 
chase price of $70.00; 

(5) On January 3, 1961, the 82 packages of mixed 
vegetables having an agreed purchase price of $178.30; 
(6) On January 9, 1961, the 10 packages of beans and 
10 packages of eggplant having an agreed purchase of 
$72.50; 

(7): On January 10, 1961, the 10 packages of yams and 
10 packages of cucumbers having an agreed purchase 
price of $52.50; and January 12, 1961, the 20 packages 
of beans having an agreed purchase price of $95.00. 


The total agreed purchase price for these seven transactions 
is $616.30, which sum is unpaid. 


G. From Silverstreak Distributors, Inc., New York, New 


York; 


(1) On December 16, 1960, the 10 packages of eggplant 
and 5 packages of yellow squash having an agreed pur- 
chase price of $36.25; 


(2) On December 19, 1960, the 15 packages of peppers 
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and 6 packages of cucumbers having an agreed purchase 
price of $101.25; and 

(3) On December 22, 1960, the 20 packages of peppers 
having an agreed purchase price of $90.00. 


The total agreed purchase price for these three transactions 
is $227.50, which sum is unpaid. 


H. From Vita-Wellbrock-Jearney, Inc., New York, New 
York: 
(1) On December 5, 1960, the 12 packages of apples 
having an agreed purchase price of $42.00; 
(2) On December 7, 1960, the 2 packages of straw- 
berries having an agreed purchase price of $24.00; and 
(3) On December 8, 1960, the 10 packages of peppers 
and 10 packages of grapefruit having an agreed pur- 
chase price of $88.75. 

The total agreed purchase price for these three transactions 

is $377.50, which sum is unpaid. 


PROPOSED CONCLUSIONS 


It is concluded that the respondent Abe Green, whether as an 
individual trading under his own name or as president and sole 
stockholder of Green Produce, Inc., was responsible for the 
failure truly and correctly to account and make full payment 
promptly for commodities purchased, as set forth in the findings 
of fact. Such failure constitutes repeated and flagrant violations 
of Section 2 of the Act (7 U.S.C. 499b) and warrants the denial 
of a license to the respondent under the Act. 


PROPOSED ORDER 


The application of the respondent for a license under the 
Act is denied. 


(No. 7280) 


L. ToRN & SON v. JOE GERBER COMPANY. PACA Docket No. 
8226. Decided July 27, 1961. 


——————— 
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Incorrect Accounting—Failure to Prove—Dismissal 


Complainant has not sustained the burden of proving the allegations of 
the complaint and the complaint is dismissed. 


Complainant pro se. wr. A. N. Brockway, of Pittsburgh, Pennsylvania, for 
respondent. Mr. Richard W. Merryman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on March 7, 1960. The 
formal complaint was filed on August 22, 1960. Complainant 
seeks an award of reparation in the amount of $328.61, which 
is alleged to be the balance owing complainant in connection 
with the consignment of two carloads of watermelons to re- 
spondent in June 1959. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant and respondent by the Regu- 
latory Branch, Fruit and Vegetable Division, with a copy of 
the formal complaint also being served upon respondent. Re- 
spondent filed an answer to the formal complaint on December 
14, 1960, denying liability for the balance alleged to be due and 
owing in connection with this transaction. 


Since the amount involved herein does not exceed $500, the 
shortened method of procedure is followed, in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
thereto, complainant requested that its verified complaint and 
attached exhibits, together with subsequently furnished copies 
of certified weight tags, be considered as its opening statement. 
Respondent requested that his answer and a brief filed with the 
request be considered as his answering statement. No statement 


in reply was filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Milton B. Torn 
and Ralph Torn, doing business as L. Torn & Son whose address 
is 2515 Laurel Pass, Los Angeles, California. 


2. Respondent is an individual, Joe Gerber, doing business 
as Joe Gerber Company, whose address is 21st Street and Penn 
Avenue, Pittsburgh, Pennsylvania. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 
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3. On June 12, 1959, in the course of interstate commerce, 
complainant sold to respondent one carload of Imperial Valley 
watermelons, Peacock Variety, contained in car PFE 9138, at 
a price of $112.50 per ton, delivered Pittsburgh, Pennsylvania. 
This car was shipped to respondent by complainant from load- 
ing point in the State of California on the date of sale, June 
12, 1959. 


4. On June 15, 1959, in the course of interstate commerce, 
complainant sold to respondent at a price of $100 per ton, de- 
livered Pittsburgh, Pennsylvania, one carload of Imperial Valley 
watermelons, Peacock Variety, contained in rolling car NRC 
884, shipped from loading point in the State of California on 
June 14, 1959, and diverted to respondent at Pittsburgh, 
Pennsylvania, on the date of sale, June 15, 1959. 


5. The sale of the two carloads of watermelons referred to 
above was negotiated by a broker, C. H. Robinson, Inc., which 
issued a standard memorandum of sale for each of the respective 
carloads. The memorandum issued on car PFE 9138 showed 
the melons as weighing approximately 15 to 22 pounds, averag- 
ing approximately 18 pounds, a count of approximately 1600 
to 1700, and total net weight of 32,948 pounds. The memorandum 
issued on car NRC 884 showed the melons as weighing approxi- 
mately 15 to 22 pounds, averaging approximately 18 pounds. 


6. Car PFE 9138 arrived in Pittsburgh on Friday, June 19, 
1959, at 11:30 p.m. and car NRC 884 arrived in Pittsburgh on 
Sunday, June 21, 1959, at 4 a.m. Upon the application of re- 
spondent, both carloads were federally inspected for condition 
only on June 23, with the following results, in part: 


Car PFE 9138: 


“Melons generally overripe with flesh mealy and slight- 
ly watersoaked around the seeds in addition average 
13% decay Stem End Rot, mostly advanced, some in 
early stages occurring at Stem End.” 


Car NRC 884: 


“Melons generally overripe with flesh mealy and water- 
soaked around the seeds, in addition average 7% decay 
Stem End Rot generally in advanced stages.” 


7. On June 23, complainant and respondent agreed that the 
two shipments should be handled on consignment by respondent 
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for complainant’s account. Thereafter and pursuant to this 
agreement, respondent rendered accounts sale dated July 1, 1959, 
to complainant in connection with the two carloads of melons, 
showing the sale of 1479 melons from car PFE 9138 for a net 
loss of $52.18, and 1465 melons sold from car NRC 884 for net 
proceeds of $100.64, or a total net proceeds on the two ship- 
ments of $48.46. 


8. The broker C. H. Robinson, Inc., retained as its brokerage 
the net proceeds of $48.46 shown above, plus the additional sum 
of $70 remitted by respondent as credit to complainant for the 
cost of inspection services rendered in connection with the two 
carloads of melons involved herein and on five other shipments 
not involved in this proceeding, which amount ($70) was origi- 
nally charged to complainant in the accountings but was later 
assumed by respondent. 


9. An informal complaint was filed on March 7, 1960, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


There is no issue concerning the fact that after the arrival 
of cars PFE 9138 and NRC 884 at destination, the parties 
agreed to the changing of the contracts from purchase and sale 
to consignment transactions. In connection with the consign- 
ments, complainant alleges that the accountings submitted by 
respondent on the two carloads of melons showing 1479 melons 
sold from car PFE 9138 and 1465 melons sold from NRC 884 
are not true and correct accountings for the melons contained 
in these cars; that the net proceeds were understated by some 
$328.61; and that this is the amount which is due and owing 
to complainant from respondent on the two shipments. 


To illustrate its position more clearly, complainant has at- 
tached, as Exhibits 7 and 8 of the formal complaint, its figures 
and computations showing how it arrived at the claimed under- 
statement of the net proceeds by respondent. With respect to car 
NRC 884, complainant points out that certified weight tags, 
which are included in the record, show that this load consisted 
of a net weight of 34,810 pounds. Futhermore, complainant 
points out that the inspection certificate issued pursuant to the 
Federal inspection at Pittsburgh states that the applicant, re- 
spondent here, represented to the Federal inspector that this 
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load contained 34,810 pounds of melons. Complainant thus is 
satisfied that this was the net weight of the melons in this car. 
Complainant, however, in making its calculations, based all its 
figures upon the assumption that the melons in this load aver- 
aged 18 pounds each; that 34,810 pounds of melons would there- 
fore mean that there were 1,934 melons in the shipment; and 
that since respondent has accounted for only 1,465 melons, there 
are more than 400 melons unaccounted for by respondent. Com- 
plainant further calculates that 1,465 melons, sold at $933.60, 
as reported by respondent, means that each melon was worth, 
on the average, 64 cents each; that 64 cents x 400 melons would 
equal $256; that allowing respondent a commission of $25.60 
would leave the original accounting of respondent on this load 
understated by $230.40. 


The Department’s investigator checked respondent’s records 
on this transaction and found that, in addition to the 1,465 melons 
accounted for by respondent to complainant, respondent’s records 
indicated that 69 melons had been rejected to the carrier by 
respondent, for a total count of 1,534 melons from car NRC 884. 


Complainant does not explain how it arrived at the claimed 
fact that the melons in this car averaged 18 pounds each. As 
the party alleging, as an integral part of its claim for damages, 
that the watermelons involved herein averaged 18 pounds each, 
the burden of proving such allegatio s by a preponderance of 
the evidence rests upon complainant. On the record before us, 
we conclude that complainant has failed to sustain this burden. 
Furthermore complainant, as the party alleging irregular ac- 
countings on the part of respondent, has the burden of proving 
this allegation by a preponderance of the evidence. We are of 
the opinion that this burden, likewise, has not been sustained. 

While these conclusions have dwelt in detail on the transac- 
tion involving the melons in car NRC 884 and complainant’s 
allegations in connection therewith, everything that has been 
said regarding this carload is equally applicable to the similar 
issues presented in regard to the melons in car PFE 9138. Ac- 
cordingly, the complaint, as to both shipments, should be dis- 
missed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


- 
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(No. 7281) 


FLORIDA LIME & AVOCADO GROWERS, INC. v. KEGAR-CARIBE OF 
FLORIDA, INC. PACA Docket No. 8116. Decided July 31, 1961. 


Joint Account Agreement—Share of Loss 
It is concluded that respondent is liable to complainant for one-half the 
amount of loss resulting from the handling of the commodities on a joint 
account basis. 
Mr. Ralph G. Jordon, of Homestead, Florida, for complainant. Mr. Milton 
A. Friedman, of Miami, Florida, for respondent. Mr. William W. Bar- 
geron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed May 2, 1960, complainant 
seeks to recover from respondent the sum of $14,155.70, which 
is alleged to be the amount owed complainant on numerous 
shipments of Cuban commodities handled under a joint account 
agreement between complainant and respondent. 


A copy of the Department’ report of investigation was served 
upon complainant on July 26, 1960. A copy of the report of in- 
vestigation and a copy of the formal complaint were served 
upon respondent on the same date. In response to the formal 
complaint, respondent filed an answer, including a counterclaim, 
on August 10, 1960. 


Respondent denies in the answer that there was a joint ac- 
count agreement between the parties, but alleges that the parties 
did engage in business with each other on numerous shipments 
of Cuban commodities and that complainant owes respondent 
the sum of $69,261.28 as a result of said shipments. Respondent 
alleges in its counterclaim that complainant is liable to respond- 
ent for the difference between the New York market price of 
certain commodities shipped and the sales price of such com- 
modities obtained by complainant; that complainant failed to 
make timely reports of sales to respondent; that complainant 
failed to keep separate detailed information as to those com- 
modities which were purchased by complainant and those com- 
modities which were consigned to complainant; that complain- 
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ant charged respondent with an excessive freight rate of 85 
cents per crate; that complainant reported to respondent that 
certain commodities were dumped although respondent did not 
authorize such dumping and complainant failed to prove such 
dumping or the necessity thereof; that respondent was required 
to pay certain Cuban growers for consigned produce additional 
sums of money beyond the amounts that complainant paid re- 
spondent; that complainant failed to keep proper records on 
consigned produce and failed to properly account to respondent 
for the sale of such produce at the daily market rate; that com- 
plainant was instructed by respondent to ship consigned produce 
by a certain truck line but complainant shipped said produce on 
other lines at a higher cost; that complainant is liable to re- 
spondent for the value of consigned commodities damaged in 
transit or which arrived overripe at destination of sale as a 
result of complainant’s failure to seek restitution or damages 
from the transportation company; that complainant’s charge 
for lugs furnished by complainant at the rate of 30 cents each 
was excessive; and that complainant is liable to respondent for 
telephone bills incurred by respondent for telephone calls placed 
by respondent on behalf of complainant and at complainant’s 
request. 


An oral hearing was held at Miami, Florida, on December 16, 
1960. Both parties were represented by counsel. Four witnesses 
testified for respondent. Four witnesses, two of whom were 
adverse witnesses, testified for complainant. Oral argument was 
presented at the hearing by counsel for each party. 


FINDINGS OF FACT 


1. Complainant, Florida Lime & Avocado Growers, Inc., is 
a corporation whose address is Post Office Box 176, Princeton, 
Florida. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Kegar-Caribe of Florida, Inc., is a corpora- 
tion whose address is Post Office Box 523, Miami, Florida. At 
the time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license. Subsequently, 
respondent submitted accrued fees to cover the period of time 
involved and was issued a license. 


8. On June 16, 1959, in the course of foreign and interstate 
commerce, complainant and respondent entered into a written 
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joint account agreement whereby respondent was to acquire by 
purchase or consignment Cuban fresh fruits and vegetables and 
ship them from Cuba to the United States and, thereafter, com- 
plainant was to sell said commodities. Profits and losses were 
to be divided equally by the parties. 


4. During the months of June, July, August and September 
of 1959, in accordance with the joint account agreement, re- 
spondent acquired in Cuba by purchase and consignment 31,546 
packages and 13,667 packages, respectively, of various fruits 
and vegetables, including mangos, avocados, bananas, and pep- 
pers. These commodities were shipped in foreign commerce by 
respondent from points of origin in Cuba to points of entry in 
the State of Florida. Following arrival of such commodities, 
complainant shipped them in interstate commerce to purchasers 
or commission merchants in various states and complainant re- 
ceived the purchase prices or net proceeds. 


5. The total joint account loss was $26,713.88, of which one- 
half, $13,356.94, remains due and owing from respondent to com- 
plainant. 


6. The formal complaint was filed on May 2, 1960, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Although respondent denied the existence of a joint account 
agreement between the parties, the record is replete with evi- 
dence which sustains complainant’s contention that there was 
such an agreement. At the oral hearing, Fred Piowaty, Secre- 
tary-Treasurer of complainant, testified that on June 16, 1959, 
he and Herman Zimmer of respondent, signed a written contract 
on behalf of their respective corporations. He identified the origi- 
nal contract which was offered and received in evidence. The 
terms of this contract are set forth in substance in Finding of 
Fact No. 3. At the hearing, Edwin Goldstein, President of re- 
spondent, admitted entering into a verbal contract with com- 
plainant in May or June 1959, that was “Like the agreement 
that was drawn up which was brought for signature.” While 
Zimmer admitted signing the contract, he testified that he had 
no authority to do so unless Goldstein also signed. But Zimmer 
also testified that he advised Goldstein, who was then in Cuba, 
of his signing of the contract and that Goldstein agreed to the 
contract and said he would have to sign it when he returned. 
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From all of the evidence, we conclude that the parties orally 
entered into a joint account contract; that this contract was re- 
duced to writing and was signed by Zimmer who had authority 
to do so on behalf of respondent; and that respondent executed 
the terms of such contract. 

It is well recognized that a joint account is in the nature of 
a partnership to which the rules of partnership ordinarily apply. 
Bertolla & Sons v. Hyman Distributing Company, 13 A.D. 961. 
A partner in a joint account owes the utmost good faith to his 
co-partner. Therefore, a partner owes to his co-partner the duty 
of transacting the joint account business wth reasonable care, 
skill, diligence, and economy. If a partner breaches the joint ac- 
count agreement and the co-partnership sustains injuries by 
reason of such breach, he must bear the losses, though in mat- 
ters of judgment he will not be liable for a loss caused by honest 
mistake or error of judgment not amounting to wantonness or 
fraud. Kenworthy Co. v. Benowitz, 15 A.D. 729; Bertolla & 
Sons v. Hyman Distributing Company, supra. 

Respondent’s principal contention is that some of the produce 
shipped to complainant and diverted by complainant to terminal 
markets was sold in such markets for less than the current mar- 
ket prices and for less than the prices secured by the same Cuban 
growers on comparable produce sold by them in the same mar- 
kets during the same period. Respondent further contends that 
where this occurred in connection with produce handled for 
growers on a consignment basis, it was required to reimburse 
the growers for the difference between the market prices and the 
sales prices. At the oral hearing, Ovidio Mendez, a Cuban grow- 
er of avocados, testified that he delivered over nine thousand 
crates of the avocados involved herein to respondent for hand- 
ling on consignment and that the sales prices received in New 
York, New York, for such produce were substantially less than 
the prices realized for approximately the same quantity of avo- 
cados of comparable quantity which he shipped direct to New 
York at about the same times. Mendez further testified that he 
lost about $4,000 on the avocados delivered to respondent of 
which Goldstein repaid about $3,000. Similar evidence was sub- 
mitted by Carlos Valiente. The only explanation offered by Fred 
Piowaty for the lower sales prices was that much of the produce 
on arrival in New York was in an overripe condition. 


Under the joint account contract, complainant had the duty 


FLORIDA LIME & AVOCADO GROWERS v. KEGAR-CARIBE 799 
Cite as 20 A.D. 795 


to divert the produce to terminal markets for sale and account 
for the net proceeds realized. So far as the evidence shows the 
commission merchants to whom complainant diverted produce 
were reputable firms. An investigation was made by the De- 
partment in March and April 1960 of complainant’s records and 
also those of one of the commission firms in New York which 
sold a large quantity of the produce in question. The report of 
this investigation discloses that the net proceeds reported by 
complainant to respondent correspond substantially with the 
net proceeds reported to and received by complainant from 
the commission merchants. The records of the commission firm 
revealed that it had reported and paid complainant the actual 
net proceeds realized. During this investigation, Zimmer ex- 
pressed the opinion that complainant was negligent in the choice 
of its receivers. If that is respondent’s present position, then 
it has failed to sustain the necessary burden of proof. Further- 
more, complainant is not liable to respondent for any amounts 
voluntarily paid by respondent to growers in excess of the net 
proceeds realized from the sale of consigned produce, since there 
was no agreement between the parties to this effect. 


Respondent next contends that complainant failed to keep 
separate detailed information as to commodities which were 
being handled for the growers on consignment and those which 
were purchased from the growers. It is also contended that com- 
plainant failed to make timely reports of sales to respondent. 
While the evidence supports both of these contentions, it has 
not been shown that respondent sustained any damages as a 
result thereof. 


Respondent further contends that complainant’s charge of 30 
cents for each secondhand lug furnished was excessive since 
that was the cost of new lugs. No evidence was submitted by 
either party on this point but it is mentioned in the report of 
investigation. The report states that complainant assessed a 
charge of 30 cents per lug on portions of 16 shipments of avo- 
cados; that the officers of complainant said that wooden lugs 
rather than common fibreboard containers were required for 
packaging of avocados for importation into the United States; 
and that the lugs in question were purchased by complainant 
with the full knowledge of the principals of respondent and 
were forwarded to the Cuban growers. The report further states 
that a review of complainant’s records disclosed invoices and 
cancelled checks covering the purchase of these lugs from vari- 
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ous Florida suppliers. Accordingly, it is concluded that respond- 
ent’s foregoing contention is without merit. 


Respondent’s next contention is that complainant shipped the 
commodities from Florida to New York City by a trucking 
company which charged a freight rate of 85 cents per crate, 
although the usual or current rate was 70 cents per crate. In 
this connection the report of investigation states that 85 cents 
per crate was the standard rate of the two largest trucking 
companies, including the one used, whereas a number of smaller 
companies charged as low as 70 cents per crate. The report con- 
tinues that the company used had more equipment available, 
served a larger area of the country and could be depended upon 
to settle reasonable claims. At the oral hearing, Fred Piowaty 
testified that one load was shipped at respondent’s insistence by 
a company which charged 70 cents per crate, but this company 
was not used thereafter since he had no confidence in that com- 
pany because of prior difficulties. Under the circumstances it is 
concluded that respondent has failed to prove that complainant 
was negligent in employing the trucking company which charged 
the higher rate. 


With respect to respondent’s contention that complainant fail- 
ed to obtain dump certificates, although it reported produce as 
dumped, it is to be noted that Fred Piowaty, in his testimony 
at the hearing and in statements made to the Department’s in- 
vestigators, agreed to assume the loss for all unsupported dump- 
age. Consequently, the investigators, when making up an ac- 
counting between the parties, used an average sales price for 
the unsupported dumpage. Since complainant bases its claim 
on this accounting, respondent’s contention in this regard is 
satisfied. 


Respondent’s next contention is that complainant is liable 
for the amount of damages to consigned commodities which oc- 
curred in transit in the United States as a result of complain- 
ant’s failure to claim damages or seek restitution from the 
transportation company. It is necessary only to point out that 
respondent failed to prove the existence of such damages. 


Respondent’s final contention that complainant is liable to re- 
spondent for charges incurred by respondent for telephone 
calls made by respondent on behalf of complainant and at com- 
plainant’s request is unsupported by the evidence. The joint 
account agreement between the parties did not place any such 
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obligation upon complainant. Fred Piowaty testified that each 
party was to bear its own office expenses and that complainant 
did not charge to the joint account its telephone costs made 
for the benefit of the joint account. Ordinarily, each party to a 
joint account contract bears such individual expenses. Sam 
Egalnick Co. v. Ben Cole Produce Co., 9 A.D. 1037. It is con- 
cluded that respondent has failed to prove complainant’s liabilty 
for any portion of respondent’s telephone bills. 


It is concluded that the parties should share the losses equally 
and that respondent is, therefore, liable to complainant for one- 
half of the total amount of the loss resulting from the handling 
of the commodities on a joint basis. Kenworthy Co. v. Benowitz, 
supra; Bertolla & Sons v. Hyman Distributing Company, supra. 
On the basis of the evidence, including the report of investiga- 
tion made of complainant’s records, it is further concluded that 
the total joint account loss is $26,713.88, and that one-half of 
this amount, $13,356.94, is due from respondent to complainant. 
Respondent’s failure to pay this sum is a violation of section 
2 of the act, for which reparation should be awarded to com- 
plainant, with interest. 

Since respondent has failed to prove that complainant is liable 
to respondent on the basis of any of the contentions set forth 
in respondent’s counterclaim, the counterclaim should be dis- 
missed. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $13,356.94, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1959, until paid. 

The counterclaim is hereby dismissed. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7282) 


E. G. TAYLOR AND SON v. MARLIN HENRY. PACA Docket No. 
8372. Decided July 31, 1961. 
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Agreement as to Price—Failure to Prove—Dismissal 


Complainant has not sustained the burden of proving the allegations of the 
complaint and the complaint is dismissed. 

Mr. W. J. Vaughn, Eastern Shore Shippers Traffic Association, Onley, Vir- 
ginia, for complainant. Respondent pro se. Mr. James V. Wright, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on March 14, 1961 com- 
plainant requests an award of reparation in the sum of $364.60, 
which is alleged to be the balance of the contract purchase price 
due complainant from respondent in connection with 10 carloads 
of potatoes sold and shipped in interstate commerce to respond- 
ent during July 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 31, 1961. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on April 1, 1961. Respondent 
filed an answer to the formal complaint on April 17, 1961, in 
substance admitting that he bought, received, and accepted the 
potatoes involved herein, but expressly denying that any balance 
of the purchase price is due and owing to complainant in con- 
nection therewith. 


Since the amount claimed in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant adopted his verified complaint and attached exhibits 
as his opening statement and respondent requested that his 
verified answer and attached exhibits be considered as his an- 
swering statement. Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, E. G. Taylor, Jr., doing 
business as E. G. Taylor and Son, whose address is Temperance- 
ville, Virginia. 


2. Respondent is an individual, Marlin Henry, whose address 
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is 2315 Mayfair Drive, Lancaster, Pennsylvania. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 

3. During July 1960, in the course of interstate commerce, 
complainant sold to respondent 100-pound sacks of Pungo white 
potatoes, U.S. No. 1 grade, Size A, in the quantities and on the 
dates as set forth below: 


Date Number Sacks 
July 14, 1960 1019 
July 15, 1960 690 
July 16, 1960 1070 
July 18, 1960 715 


4. It was agreed between the parties herein that the pur- 
chase price of the potatoes to be paid by respondent to com- 
plainant should be the same price that respondent was paying 
to other growers on that same date, with the price to be subject 
to daily adjustment to reflect this condition of the contract. 


5. Pursuant to the terms of this agreement, respondent paid 
complainant $1.55 per sack for the 1,019 sacks of potatoes ship- 
ped on July 14; $1.50 per sack for the 1,760 sacks of potatoes 
shipped on July 15 and July 16; and $1.35 per sack for 715 
sacks of potatoes shipped on July 18. 


6. Respondent has paid to complainant a total of $5,184.70, 
on account of these transactions, leaving no balance due and 
owing thereon. 


7. The formal complaint was filed on March 14, 1961, which 
was within 9 months after the alleged cause of action accrued 


herein. 


CONCLUSIONS 


The only question presented for decision herein relates to the 
manner in which the price of each shipment of potatoes was to 
be determined. Complainant alleges that the agreements be- 
tween the parties provided that the price of the potatoes, per 
sack, was to be the same as the prevailing market price for 
such potatoes. Respondent alleges, on the other hand, that the 
agreements between the parties provided for payment by respond- 
ent at a price that was equal, on a given day, to the price paid 
by respondent to other growers with whom he was dealing at 
that time. 
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Complainant, in support of his version of the disputed pro- | 
vision of each contract, offers his sworn statement as proof 
thereof. Respondent, in support of his version of this provision, 
offers his sworn statement as proof, as well as the affidavit of 
one Jody W. Rhodes, who stated therein that he was the presi- 
dent of the Peninsula Seafood & Produce Co., Inc., of Temper- 
anceville, Virginia; that he “originated” the agreements be- 
tween complainant and respondent; and that the terms of the 
agreements were the same as those set forth by respondent in 
his sworn statement. 

As the party setting forth affirmative allegations with respect 
to prices to be paid on these shipments, as well as the balance 
allegedly due thereon from respondent, the burden rests upon 
complainant to support his allegations by a preponderance of the 
evidence. Upon reviewing the evidence before us, we are con- 
vinced that complainant has failed to sustain this burden. Ac- 
cordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 7283) 


PACA Docket No. 8245. Dismissed July 13, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7284) 


PACA Docket No. 8311. Dismissed July 26, 1961, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILIATY 
(No. 7285) 


ALTON L. COUSINO v. BERNARD BULLOCK. PACA Docket No. 





MISCELLANEOUS 805 
Cite as 20 A.D. 805 


7909. Reparation of $500 with 5 percent interest from October 
1, 1959, awarded complainant against respondent in order 
issued July 12, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7286) 


THOMAS E. MooRE v. FRANK R. JONES & SON. PACA Docket 
No. 8443. Reparation of $313 with 5 percent interest from 
January 1, 1961, awarded complainant against respondent in 
order issued July 27, 1961, by Thomas J. Flavin, Judicial Of- 


ficer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7287) 


KLEIN & CAPLAN v. FRANK J. CRIVELLA & Co., INC. PACA 
Docket No. 8430. Reparation of $1,358.25 with 5 percent in- 
terest from March 1, 1961, awarded complainant against re- 
spondent in order issued July 11, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7288) 


A. C. CARPENTER, INC. v. FRANK JACOBSON PRODUCE. PACA 
Docket No. 8423. Reparation of $330 with 5 percent interest 
from November 1, 1960, awarded complainant against re- 
spondent in order issued July 12, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7289) 


Rost. T. COCHRAN & COMPANY v. A. H. GILDERSLEEVE & SON, 
Inc. PACA Docket No. 8438. Reparation of $108.75 with 5 
percent interest from March 1, 1961, awarded complainant 
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against respondent in order issued July 12, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7290): 


Post & TABACK, INC. v. A. H. GILDERSLEEVE & Son, INc. PACA 
Docket No. 8439. Reparation of $205 with 5 percent interest 
from April 1, 1961, awarded complainant against respondent 
in order issued July 12, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7291) 


ROTHMAN BERRY DISTRIBUTORS, INC. v. A. H. GILDERSLEEVE & 
Son, INc. PACA Docket No. 8437. Reparation of $87.50 with 
5 percent interest from March 1, 1961, awarded complainant 
against respondent in order issued July 12, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7292) 


D. M. ROTHMAN Co., INC. v. A. H. GILDERSLEEVE & SON, INC. 
PACA Docket No. 8440. Reparation of $154.70 with 5 percent 
interest from March 1, 1961, awarded complainant against 
respondent in order issued July 12, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7293) 


LouIs ZWICK & SON v. A. H. GILDERSLEEVE & Son, INc. PACA 
Docket No. 8436. Reparation of $104.25 with 5 percent in- 
terest form March 1, 1961, awarded complainant against re- 
spondent in order issued July 12, 1961, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 7294) 


S. P. LipoMaA Co. v. HAROLD V. SELLON. PACA Docket No. 8434. 
Reparation of $997.50 with 5 percent interest from October 
1, 1960, awarded complainant against respondent in order is- 
sued July 18, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7295) 


L. G. L. CorP. v. GREEN PRODUCE, INC. PACA Docket No. 8431. 
Reparation of $248.75 with 5 percent interest from February 
1, 1961, awarded complainant against respondent in order is- 
sued July 18, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7296) 


C. C. BovA AND Co, v. R & H Propuce Co. PACA Docket No. 
8450. Reparation of $481.25 with 5 percent interest from De- 
cember 1, 1960, awarded complainant against respondent in 
order issued July 27, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7297) 


MERCED TOMATO GROWERS Coop. ASSN. v. FRANK J. CRIVELLA 
& Co., INc. PACA Docket No. 8449. Reparation of $2,280 
with 5 percent interest from August 1, 1960, awarded com- 
plainant against respondent in order issued July 27, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7298) 


CONTINENTAL FRUIT Co., INC. v. BROWNSVILLE BANANA Co. 
PACA Docket No. 8451. Reparation of $981.45 with 5 percent 
interest from January 1, 1961, awarded complainant against 
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respondent in order issued July 31, 1961, by Thomas J. Fla- 
vin, Judicial Officer. 


(No. 7299) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION, INC. v. VESSECCHIA 
BROTHERS WHOLESALE PRODUCE. PACA Docket No. 8459. Rep- 
aration of $1,431.44 with 5 percent interest from January 1, 
1961, awarded complainant against respondent in order issued 
July 31, 1961, by Thomas J. Flavin, Judicial Officer. 





